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CURRENT TOPICS 


Dr. Herbert Woodhouse, C.B.E. 


On the 11th March, 1949, a complimentary dinner was 
given to Dr. HERBERT WoopuHovsE, C.B.E., the Clerk of the 
Peace of Kingston upon Hull, to mark the fiftieth anniversary 
of his appointment to that office. The dinner was organised, 
at the suggestion of the present Recorder, C. B. Fenwick, Esq., 
K.C., and of the two immediate past Recorders, C. Paley 
Scott, Esq., K.C., and Mr. Justice Streatfeild, by the Council 
of the Hull Incorporated Law Society. Dr. Woodhouse is in his 
ninetieth vear and has attended each of the 200 sessions of 
the court of quarter sessions held during his term of office. 
He coxed the Cambridge boat on 8th April, 1881, and started 
practice in Hull in 1885 in partnership with his brother, later 
the first Baron Terrington. In 1899 he became President of 
the Hull Law Society. He has served under seven Recorders 
and, as Mr. Paley Scott said, is regarded by the survivors as 
their friend and mentor. 


Local Land Charges: Committee to Review System 


THE news that the Lord Chancellor has appointed a 
committee to review the present system of local land charges 
and to consider whether legislation is required will be of great 
interest to all concerned with conveyancing. Under the 
chairmanship of Sir JoHNn Stainton, K.B.E., K.C., the 
committee has a strong representation of solicitors, including 
two members of the Council of The Law Society in Mr. G. A. 
CoLtins and Mr. RoLAND MARSHALL, and two solicitors in 
local government service in Mr. W. H. BENTLEY and Mr. JOHN 
PooLe. Its precise terms of reference are: (1) To review 
the present system whereunder prohibitions of or restrictions 
on the user of land imposed by a local authority or by a 
Government department under certain statutes are registrable 
in the registers of local land charges ; and to report whether 
any, and if so what, better system can be devised for bringing 
all such matters to the notice of persons dealing in land 
affected thereby. (2) To consider whether, for the purpose of 
protecting persons dealing in land, legislation should be 
introduced for the purpose of making registrable in the 
registers of local land charges any like matters as to which 
there is at present no statutory provision for such registration. 
(3) To consider, for the purpose aforesaid: (a) whether 
legislation should be introduced for the purpose of imposing 
upon persons proposing to dispose of their interests in land 
the obligation of disclosing to prospective purchasers of such 
interests any such matters as are referred to in paras. (1) 
and (2) of which they have notice ; (b) whether any, and if so 
what, additional steps should be taken to ensure the prompt 
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registration of all matters which are compulsorily registrable 
in the registers of local land charges. The Secretary of the 
Committee is Mr. D. Pepys WHITELEY, of the Treasury 
Solicitor’s Office, Ministry of Fuel and Power, 7, Millbank, 
S.W.1. 
The Birmingham Law Society 

THE 130th report of the committee of the Birmingham Law 
Society for the year ended 31st December, 1948, was presented 
to the annual general meeting held on 23rd March, 1949. 
The membership of the Society shows an increase of seven as 
compared with last year, the number on the register on the 
31st December, 1948, being 453, and twenty-six new members 
have been elected in 1948. With regard to minimum 
conveyancing scales, the committee took a vote of members 
and a large majority voted for the adoption of the South- 
Western minimum scale. The committee acceded to a request 
from the Chartered Auctioneers’ and Estate Agents’ Institute 
to shorten the procedure at local auctions by the omission of 
the reading of conditions of sale. Time is now provided for 
the terms to be inspected at the vendor's’ solicitor’s office for 
five working days immediately before and excluding the day 
of sale. The purchaser’s best interests are safeguarded by an 
enlargement of the notice in the auctioneers’ printed par- 
ticulars as from 31st January, 1949. The committee and 
officers have maintained the responsibility of the legal 
profession in discussions with the Chartered Auctioneers’ and 
Estate Agents’ Institute, who have agreed that particulars 
of sale will be in the hands of solicitors at least twenty-one 
days before the auction, in order to give time for the 
preparation of the contract. 


Nottingham Incorporated Law Society 


THE seventy-fourth annual report of the Council of the 
Nottingham Incorporated Law Society for the year 1948 was 
presented to the Society on 11th March. It states that the 
Society now consists of 166 members ; 8,673 copies of the 
Society’s Conditions of Sale were sold during the year, as 
against 9,879 copies during the previous year; 150 income 
tax apportionment forms were sold during the year, as against 
250 during the previous year. Asa result of the “ recruiting 
drive’”’ a further eight non-members in the district have 
joined The Law Society. At a conference of presidents 
and secretaries of Provincial Law Societies held in London 
last April, it was explained that the Master of the Rolls 
had stated that, before he is prepared to approve a rule 
laying down a uniform minimum scale of conveyancing 
charges and making it a disciplinary offence for a solicitor to 
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charge less than this scale, there ought to be at the most not 
more than four or five different minimum scales for the whole 
of England and that it would be desirable that there should 
be substantially one minimum scale for the whole country, 
with perhaps a variation in the larger towns. The scale which 
appears to have gained most ground throughout the country 
is the Western minimum scale, which is 85 per cent. of the 
full scale authorised by the Solicitors Remuneration Orders 
for the time being in force. The Nottingham Council recom- 
mends the adoption of this scale subject to local regulations 
if and when an enforceable rule is made. It is also proposed 
that, owing to high overhead expenses in London, the allow- 
ance by a London agent to his professional client should be 
334 per cent. of all profit charges. The Council have noticed 
an increasing tendency for solicitors to tender cheques on 
completion. Members are reminded that it is the well- 
established custom that cash or a bank draft be provided and 
that any deviation from this custom is to be deprecated. 


The Profession and Nationalisation 


Mr. C. R. HEATHCOCK, President of the Chartered Institute 
of Secretaries, addressing a gathering of South African 
professional men in Cape Town on 11th March, reviewed the 
impact of socialisation upon the professions in Britain and 
urged the importance of the preservation of their status and 
integrity. Mr. Heathcock made the following prophecies 
concerning the legal profession: ‘‘ Lawyers will become more 
and more salaried officials in the legal departments of all the 
public corporations, but a much greater change will be made 
by a Bill due to be submitted to Parliament this session. The 
intention of the Bill is to make poor persons’ aid in law cases 
more widely available, and if it becomes law, it will have the 
result of making a larger proportion of lawyers’ fees derive 
from public funds, and from that the step might be a short 
one to a panel of lawyers salaried by the State to undertake 
such work.”” He said that the professional man could not exist 
without freedom of thought and expression. “We have had 
many examples in State trials,” he said, “‘ how the profession 
of law has been prostituted and the defence so handicapped 
that the proceedings have been a complete travesty of our ideas 
of justice. I cannot imagine anything of that nature developing 
in democratic countries where people have the right to vote 
and criticise, but we have to beware of the pressure of its 
tendencies.’’ Lawyers will be grateful to Mr. Heathcock for 
his warning, which is energetically phrased. Of such part of 
it as is based on fact most of us are already aware, but on the 
remainder, which consists of prophecy, if not of gloomy 
foreboding, there are many opinions. If there is any truth in 
the general warning, it is for lawyers above all to be on their 
guard. 


The National Parks and Access to the Countryside 
Bill, 1949 

THE National Parks and Access to the Countryside Bill, 
1949, introduced in the House of Commons on 17th March, 
is to provide for urban populations fuller access to and enjoy- 
ment of the countryside, and for a national survey of existing 
footpaths and bridle-ways, for the creation of new public 
rights of way, and for the establishment of nature reserves. 
It embodies the chief proposals of the Hobhouse report on 
national parks and the associated reports on footpaths and 
access to the countryside and nature conservation. It 
proposes that there should be a National Parks Commission, 
appointed by the Minister of Town and Country Planning, 
and that the commission should select the areas to be national 
parks. There will be Exchequer grants of 75 per cent. 
towards the cost of development undertaken by the authorities, 
and where money is spent on improving waterways the 
Exchequer may bear the whole of the cost. Rights of access 
will not apply to farm land other than land used only for 
grazing, and access orders or compulsory acquisition will 
apply only to uncultivated land. Compensation will be 
paid on the basis of any ascertained loss to the owners after 
a period of five years. County councils, with the assistance 
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of district and parish councils, are to be required to make 
a complete survey of all footpaths and bridle-ways. High- 
way authorities are to be made responsible for the maintenance 
of all footpaths and other rights of way and for creating 
new ones—with compensation to landowners—where they 
think this necessary. 


Companies Act, 1948: Two New Orders 


Two new orders have been issued this week under the 
Companies Act, 1948. Section 322 (1) of that Act provides 
that, where a company is being wound up, a floating charge 
on the undertaking or property of the company shall in certain 
circumstances be invalid, except to the amount of any cash 
paid to the company at the time of or subsequently to the 
creation of, and in consideration for, the charge, together 
with interest on that amount at the rate of 5 per cent. per 
annum or such rate as may for the time being be prescribed 
by order of the Treasury. The Companies Winding Up 
(Floating Charges) (Interest) Order, 1949 (S.I. 1949 No. 423), 
now provides that the interest under s. 322 (1) shall, on and 
after 1st April, 1949, be at the rate of 4 per cent. per annum. 
The Companies Liquidation Account (Interest) Order, 1949 
(S.I. 1949 No. 422), substitutes, on and after 1st April, 1949, 
a rate of interest of 1 per cent. per annum in s. 362 (4) of the 
Companies Act, which provides that, where the balance at the 
credit of any company’s account in the hands of the Board of 
Trade exceeds two thousand pounds and the liquidator gives 
notice to the Board that the excess is not required for the 
purposes of the liquidation, the company shall be entitled to 
interest on the excess at the rate of 2 per cent. per annum or 
such other rate as may for the time being be prescribed by 
order of the Treasury. 


Recent Decisions 

In a case in the Court of Appeal (BUCKNILL, COHEN and 
DENNING, L.JJ.), on 16th March (The Times, 17th March), 
it was held that an adopted child was included as “‘ a member 
of the tenant’s family ”’ in s. 12 (1) (g) of the Increase of Rent 
and Mortgage Interest (Restrictions) Act, 1920, in the 
definition of tenant, and that as the adopted child was living 
with the deceased tenant at the time of death she was entitled 
to the protection of the Act, although no formal order of 
adoption had been executed. 


In City of London Real Property Co. v. War Damage 
Commission, on 17th March, VAIsEy, J., held that in assessing 
the after-damage value of a property, which became a total 
loss as a result of enemy action, by reference to a hypothetical 
sale on 31st March, 1939, in accordance with the War Damage 
Act, 1943, ss. 7 and 10 and Sched. II, it must be assumed 
that all other land and buildings were on that date in their 
then actual physical condition (i.e., unaffected by war damage). 
He further held that restrictions imposed by Defence Regula- 
tions 50, 51 and 56a, of a general nature and affecting 
property generally, did not constitute restrictions imposed by 
or under an enactment passed before the War Damage Act, 
1941, within the meaning of para. 1 (1) (c) (iii) of Sched. II 
to the Act of 1943, and accordingly the after-damage value 
should be assessed without regard to the risk of requisitioning 
and the prohibition of building operations imposed by those 
regulations. 


In Hoddinott v. Hoddinott, on 18th March (The Times, 
19th March), the Court of Appeal (BUCKNILL and COHEN, L.J J.. 
DENNING, L.J., dissenting) held that, where furniture was 
bought with £138 won in a football pool, the stake money 
having been provided out of housekeeping money and the entry 
having been made in the husband’s name, the fact that the 
wife made the forecast was not sufficient to establish a contract 
by the husband to pay the winnings to her, or a gift of the 
winnings to her. Denning, L.J., held in his dissenting 
judgment that if husband and wife together embarked 
on a joint adventure in which each contributed skill equally, 
and nothing was said between them, the proper inference was 
that the profits went to them jointly. 
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THE LEGAL AID BILL IN COMMITTEE 


(Continued) 


THE committee met only once last week and progress on the 
Bill was slow, though a few points of interest were discussed. 

Most of the remaining amendments to cl. 6, dealing with 
legal advice, were not moved in view of the new clause put 
down by the Government which has still not been reached. 
Mr. Manningham-Buller did, however, move an amendment 
to provide that advice at the Legal Aid Centres might be 
given by barristers as well as solicitors. He argued that it 
seemed doubtful whether there would be enough solicitors 
available and suggested that the services of non-practising 
barristers might be enlisted. The Attorney-General opposed 
this amendment (which was ultimately withdrawn) on the 
ground that it was thought that sufficient solicitors would 
be available and that it would cause a radical upheaval of 
the present two-tier organisation of the profession. In the 
resulting debate a number of references were made to the 
difficulties (stressed in the previous article, at p. 172) caused 
by the rule that barristers are not liable for negligence. The 
Attorney-General supported this as a necessary corollary of 
the rule that a barrister cannot sue for his fees, but this 
hardly seems to be a sufficient justification, since the barrister 
looks for payment not to the lay client, but to the solicitor, 
and surely rarely looks in vain? Would it not be better to 
admit frankly that both rules are anachronisms? Mr. Paget 
also raised the question of whether a solicitor employed part- 
time at the centre would be able to practise privately in the 
same locality. The Attorney-General replied that the 
employment of a local practising solicitor might be necessary 
in some cases, but that safeguards would be provided to 
ensure that neither he nor his firm acted subsequently for the 
other side. 

The valuable Government amendment providing that the 
applicant might be given a written note of the advice tendered 
was agreed to without a division. 

On the motion that cl. 6, as amended, should stand part of 
the Bill, an interesting discussion took place regarding legal 
aid outside Great Britain for members of the armed forces. 
The Attorney-General said that it was proposed that such 
advice should be given by qualified solicitors, either those 
practising in the locality or sent out specially from England. 
Where advice was required on the local foreign law the 
solicitor would take the opinion of a local lawyer, and arrange- 
ments would also be made whereby he could obtain an 
opinion on the law of another part of Great Britain. He 
refused to accede to a demand that the scheme should be 
extended to cover members of the Control Commission, but 


promised to consider redrafting the clause to make it clear 
that the applicant should not lose his right to be advised on 
the local foreign law because he was subsequently reposted 
to England. 

As regards advice at Legal Aid Centres in England, the 
Attorney-General indicated that it was not the intention that 
any elaborate inquiries should be made to ascertain whether 
the applicant could afford to pay 2s. 6d. This would be the 
normal fee, but in exceptional cases, for example, where the 
adviser had to go to the applicant’s home, a fee of up to 
7s. 6d. might be charged. It was not at present intended 
that any limit should be placed on the type of matters on 
which advice should be given, but power was reserved to 
impose limitations by regulation should that prove necessary. 
Lt.-Col. Lipton raised the case of an applicant (e.g., in a 
matrimonial case) who required advice on foreign law. The 
Attorney-General refused to agree that a definite duty should 
be imposed on the authorities to obtain an opinion on foreign 
law, but thought that this would in fact be done wherever 
possible. 

On turning to cl. 7, which deals with the scheme to be 
prepared by The Law Society, Lt.-Col. Lipton moved two 
amendments, one in his own name and the other in the name 
of Mr. Hector Hughes, designed to secure that the draft 
scheme should be published by the Lord Chancellor and that 
it should not be approved until representations made to him 
had been considered. After the Attorney-General had argued 
against these amendments on the ground that they would 
cause undue delay and be unfair to The Law Society which had 
accepted the responsibility of working the scheme, Lt.-Col. 
Lipton tried to withdraw the amendments, but was prevented 
by the determination of certain members to prolong the 
debate. A somewhat unprofitable discussion then took 
place, during which The Law Society was attacked by 
Mr. Piratin and defended by Brig. Medlicott and Mr. Janner. 
The amendment was eventually negatived and the committee 
adjourned until Tuesday, 22nd March. 

It may be of interest to point out that among the amend- 
ments now tabled is one in the name of Brig. Medlicott 
which in effect seeks to provide that the legal adviser of the 
assisted litigant shall be entitled to full costs instead of only 
85 per cent. The profession will undoubtedly wish him luck 
in this attempt to remove this cheese-paring limitation, and 
it is to be hoped that he will at least be given an opportunity 
of ventilating the matter. , 

L.C. BG. 


DISCRETIONARY POWERS OF INVESTMENT 


TRUSTEES and beneficiaries in these days naturally desire 
that there should be as few legal limits on powers of investing 
trust funds as possible, and any additional powers, beyond 
those given by statute, to be found in the trust instrument 
are generally welcome. While in many cases detailed invest- 
ment clauses are adopted, a considerable number of wills 
and settlements confer, or seem to confer, on the trustees a 
general discretionary power of investment without specifying 
any particular modes or classes. The construction of such 
powers is of vital importance, for it is obvious that they 
must either be taken as opening a wide range of investment 
to the trustees, or be virtually ineffective, leaving merely the 
Statutory range available. 

The authorities on this type of investment power might 
at first sight seem somewhat conflicting, but closer considera- 
tion appears to show that if trustees are given a general 
discretion clearly referring to the mode of investment, it can 
be taken (with some qualifications) at its face value; but 
that if the discretion fails clearly to refer to the mode of 
investment, the court may construe it as merely giving a 
power to vary investments, or to choose the time of investment, 
within the statutory range. 


Examples of the latter class of case can be found in 
Bethell v. Abraham (1873), L.R. 17 Eq. 24, and Re Hazeldine 
[1918] 1 Ch. 433. In the first of these cases the testator 
had directed as follows: ‘‘ My trustees shall not be obliged to 
alter any investment . . . but may continue or change securities 
from time to time as [sic] the majority shall seem meet.’’ On 
these words Jessel, M.R., was not satisfied that the trustees 
had power to purchase non-trustee investments and pointed 
out in argument that the words would be satisfied if the 
discretion was confined to the time of change, and that there 
were no words showing that if a change was made the trustees 
might invest in the way they thought fit. As the trust 
actually to decide the point of construction, but the trustees 
were refused leave to invest, as they had proposed, in certain 
American bonds. Re Hazeldine was a more definite decision 
on somewhat similar language. Here the testator directed 
his trustees ‘‘ to invest the residue of the said moneys with 
power from time to time to vary such investments as they may 
think fit,”” and Eve, J., held that the words “ as they may think 
fit’’ applied only to the power to vary and not to the trust 
to invest, which was therefore confined to trustee securities. 
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These cases may be contrasted with one such as Re Brown 
(1885), 29 Ch. D. 889, where the trustees were directed to 
invest “in such mode or modes of investment as they in 
their uncontrolled discretion think proper,” and Pearson, J., 
decided that he could not hold them liable for investing in 
various non-trustee investments, including foreign govern- 
ment bonds, as the terms of the power were very wide, 
though he directed the investments to be converted. 
Similarly, in Khoo Tek Keong v. Ch’ng Joo Tuan Neoh [1934] 
A.C. 529, a power to invest in such investments as the trustees 
in their “absolute”’ discretion thought fit was held to 
authorise an investment on the security of jewellery (though 
not a loan on merely personal security). 

Even without emphatic words such as “ absolute”’ or 
“uncontrolled ’’ applied to the discretion, it appears that 
a wide power of investment may be given effectively. Thus, 
in the very recent case of Re Harari’s Settlement Trusts (1949), 
93 SoL. J. 102, where the trustees were given power to invest 
“in or upon such investments as to them may seem fit,” 
Jenkins, J., saw no reason for implying any restriction and 
held that the trustees had power to invest in any investments 
which they honestly thought desirable for the investment of 
trust moneys. There had been a certain amount of previous 
authority on somewhat similar clauses. In Re Smith [1896] 
1 Ch. 71, Kekewich, J., regarded a trust to invest “ in such 
stocks, funds and securities as the trustees shall think fit ”’ 
as giving a wide power, though he held one trustee liable 
for an investment corruptly made; and on virtually the 
same words in Re McEacharn [1939] Ch. 858, it was 
apparently assumed that the power of investment extended 
beyond trustee securities, though the actual decision in the 
case was simply that the word “ stocks ”’ included fully paid 
shares in a limited company. It is true that in the earlier 
case of Re Braithwaite (1882), 21 Ch. D. 121, where the trustees 
were authorised to invest in such securities as they might 
think fit, Hall, V.-C., directed that the legacy in question 
must be invested in trustee investments ; but the real issue 
was whether the legacy should be paid into court and the case 
was hardly an authority on the point of construction. It 
seems, therefore, now to be established that a discretion 
referring directly to the mode of investment, using phrases 
like ‘‘ such investments ”’ or “‘ such stocks, funds and securi- 
ties as the trustees think fit ’’ is sufficient without more 
to give a wide power of investment and it was the absence 
of such phrases which was the deciding factor in Bethell v. 
Abraham and Re Hazeldine. 

Although a general discretionary power of investment 
may be described roughly as unrestricted, these powers are 
naturally subject to some limits such as the duty of trustees 
to exercise their discretion honestly and prudently, and 
the rule against lending money on purely personal security 
(unless this is quite clearly authorised by the trust instrument). 
Other limitations may be implied in the actual terms of the 
power. Thus a power to invest “in such stocks funds and 
securities as the trustees think fit’ presumably would not 
authorise the purchase of partly paid shares, as may be 
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inferred from the nature of stock and from the terms of the 
judgment in Re McEacharn, supra. Nor apparently would 
such a power cover the purchase of land, for none of the 
three terms used is apt for this purpose. On the other hand 
in Re Wragg [1919] 2 Ch. 58, it was held that trustees were 
authorised to invest in the purchase of real estate under a 
power to invest “ in or upon such stocks funds shares securities 
or other investments of whatever nature and wheresoever,” 
etc., as they should in their absolute and uncontrolled dis- 
cretion think fit. But P.O. Lawrence, J., pointed out in 
this case, at p. 65, that the term “ investments,” while in 
the broad sense capable of including the purchase of land, 
in some contexts might have to be given the more limited 
meaning of stocks, shares and securities. The use of the 
word “ investment ”’ must in itself always imply some limit 
on the application of trust moneys, though its meaning 
will vary with the context. Even under a power such as 
that in Re Wragg, trustees would not be authorised to lay out 
moneys in a way which is not an investment at all, as for 
example the purchase of a house as a residence for a bene- 
ficiary (according to the recent decision in Re Power’s Will 
Trust [1947] Ch. 572), or the placing or leaving of money 
on deposit with a bank (otherwise than temporarily) (Re 
Price [1905] 2 Ch. 55) or a private firm (Re Sudlow (1914), 
59 Sot. J. 162). The fact that a deposit account is not an 
investment is somewhat emphasised by s. 11 (1) of the Trustee 
Act, 1925, authorising the temporary payment of money 
to a deposit or other account in a bank “‘ while an investment 
is being sought.” In view of these authorities it seems very 
doubtful if deposits with building societies, though popularly 
regarded as modes of investing money, would in a normal 
case be investments in the eyes of the law. An exhaustive 
definition of the word “ investment ”’ is hardly possible and 
has never been attempted by the court ; but the tendency is 
clearly to confine its meaning to income-producing property 
or securities of a relatively permanent nature. 

Other limitations may be implied if the discretion given 
to the trustees is to invest in such securities as they think 
fit, for the word “ securities’ if used by itself without an 
assisting context has to be taken in its strict and primary 
sense of money secured on property—which would include 
only mortgages and secured debentures and bonds, etc., and 
not unsecured stocks and shares. One of the latest decisions 
to emphasise this point is Re United Law Clerks Society 
(1947) Ch. 150, though it dealt with the interpretation of 
a statute. In construing wills the court is fairly ready to give 
the term the wider meaning of stocks and shares in general, 
if an assisting context can be found, as in Re Rayner (1904 
1 Ch. 176; but in the absence of any context it appears 
that the stricter meaning must be adhered to even in 
construing a home-made will, as in Re Smithers (1939| 
Ch. 1015. 

Thus discretionary powers of investment, while generally 
useful to trustees, need careful scrutiny in considering what 
is their actual scope and, of course, a full degree of prudence 
in their exercise. H.B. W. 


THE DEATH DUTIES: HUNTERS AND HUNTED—V 


SEVERAL of the more obvious methods of saving duties, 
such as making gifts more than five years before death, using 
one’s capital to purchase an annuity (the purchase must not 
be made from a relative or a “controlled company’’), 
admittance of members of the family to a business partner- 
ship, and settling property upon a surviving spouse (so as to 
attract the exemption given by the Finance Act, 1914, s. 14), 
have been dealt with in previous articles. 

There are some further ways in which a person who has 
his family’s interests at heart can arrange his affairs so as to 
cushion the very heavy inroad which death duties will make 
upon the family resources when he dies. These will be found 
collected and summarised in Woolley’s Handbook on the 
Death Duties, 6th ed., pp. 215 et seg. It will not be practicable 


within the space of a short article to deal more than 
superficially with some of these arrangements, and the 
following brief notes are far from exhaustive. 

1. Investment of capital in freehold and leasehold property, 
and in growing timber and “ agricultural land.”’ 

2. Avoidance of “ aggregation,’ so that a lower rate of 
estate duty, or even no duty at all, attaches to the several 
portions of the deceased’s estate. 

3. Investment in immoveable property situate abroad. 

4. Acquisition of a domicile abroad or in the Channel 
Islands or Isle of Man, and removal of part of one’s assets 
to there. 

5. Purchase of several “ small annuities ’’ in the deceased's 
lifetime, to arise on his death. 
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6. Creation of a discretionary trust (this will not save duty 
on the deceased’s own death, but may save a great deal of 
duties subsequently). 

7. Settling chattels on successive life tenants (this may save 
substantial legacy or succession duty). 

1. Investment in freehold and leasehold property 

The advantage to be found here is that estate duty and 
succession duty on freeholds and succession duty on leaseholds 
are not payable until a year after the death, and no interest 
runs for that year, unless the property is sold during the 
year, in which event the duties become payable at once, but 
without interest. Both duties, moreover, are payable by 
instalments spread over eight years, which may prevent the 
necessity, only too frequent in the case of personalty, of 
selling securities at a depressed price. There is also the relief 
for “‘ quick successions ’’ under s. 15 of the Finance Act, 1914, 
given where the same property passes again on a further death 
within five years. This applies to “land or a business (not 
being a business carried on by a company), or any interest in 
land or such a business,’’ and the reduction of the amount of 
estate duty ranges from 50 per cent., where the second death 
occurs within one year of the first death, to 10 per cent. 
where the interval is five years. 

“Land”’ includes both freehold and leasehold interests, 
and the buildings and growing timber thereon. A whole 
book might be needed to explain what is, and is not, regarded 
by the Commissioners as an “ interest in land,’’ but it can be 
stated that a mortgage is not, nor, strangely enough, is the 
interest of a beneficiary in land which is subject to a trust for 
sale, unless the beneficiary is entitled solely and absolutely in 
possession (in which case the trust is unenforceable), or unless 
the trust for sale arises solely by virtue of the Law of Property 
Act, 1925. 
all until a sale, and even then the rate of estate duty is often 
lowered, because it is related to the total value of the rest of the 
estate passing on the death, excluding the value of the timber. 
This statement is necessarily abbreviated, and reference 
should be made to one of the works on. the duties 
for elaboration. As to “‘ agricultural land,” the rates of estate 
duty are much lower than the normal rates. Of course, 
investment in land, and especially in agricultural land, has its 
disadvantages in that the income is usually very low and hardly 
commensurate with the amount of attention and anxiety 
which it involves, especially to a person who is not used to 
dealing with this kind of property. Nevertheless the advan- 
tages from the death duties point of view are substantial. 


2. Avoidance of aggregation 

Under the proviso to s. 4 of the Finance Act, 1894 (as 
amended by later Acts), any property “ in which the deceased 
never had an interest shall not be aggregated with any other 
property but shall be an estate by itself, and the estate duty 
shall be levied at the proper graduated rate on the principal 
value thereof.’’ It is often a matter of difficulty to decide 
whether or not the deceased ever had an interest in any given 
item of property, especially since the decision of Clauson, L.J., 
in the case of Re Hodson’s Settlement [1939] Ch. 343. His 
Lordship said: ‘‘ The person who planted the tree cannot be 
said never to have had an interest in its future fruit, though 
the future fruit may not mature until long after he has, in 
virtue of his ownership of the tree and of all its future fruit, 
alienated the future fruit.’’ On the face of it this would appear 
to make aggregation apply to any item of property which the 
deceased provided out of his own resources in his lifetime, but 
the practice of the Estate Duty Office is fortunately not 
quite so strict as all that. For instance, a life policy taken out 
by a man on his own life in favour of his wife, or of his wife and 
children, or of his children alone, under the terms of s. 11 of 
the Married Women’s Property Act, 1882 (or the corresponding 
Scottish Act), in such terms that the beneficiary’s interest is 
not contingent on surviving the assured, is regarded in 
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practice as an estate by itself, on the ground that the deceased 
never had any interest in the policy moneys. Hanson’s 
Death Duties, 9th ed., p. 117, states on this point: ‘It is, 
however, considered that the authorities do not go so far as 
to say that any property purchased or provided by the deceased 
is tpso facto aggregable.’’ Looked at from one angle—and 
to the writer’s mind it is a merciful one—a sum payable under 
a life policy upon a man’s death is a new asset, coming into 
being at the death and not before, so that the deceased could 
never have had any interest in the money if he never had at 
any time the right to dispose of it. The policy must be on the 
assured’s own life, and expressed to be “‘ for the benefit of ”’ 
the spouse or child. The child must be a legal one and not 
an adopted one. The “ benefit ’’ need not be an absolute one, 
nor does it prevent the Act coming into operation if the 
insurance on the assured’s life is combined with an endowment 
or accident insurance—see Hanbury’s Modern Equity, 
4th ed., pp. 175 and 176, and the cases there quoted. But if 
the terms are such that the assured himself, or his estate, 
could in any circumstances benefit, the policy moneys will 
be fully aggregable on his death for estate duty (Aét.-Gen. v. 
Pearson [1924] 2 K.B. 375). It has been decided that where 
nothing is said in such a policy about the contingency of the 
wife surviving the husband, no such contingency will be read 
into the policy, so that if she dies before the husband, her 
executors are entitled to the policy moneys (Cousins v. 
Sun Life Assurance Society [1933] Ch. 120; Gunner v. 
Gunner & Stirling [1948] 2 All E.R. 771), but otherwise if the 
terms do indicate that the beneficiary is only to receive the 
moneys contingently on surviving the assured. In such a 
case the assured or his estate will be entitled if the beneficiary 
dies first, and clearly full aggregation will apply on the 
assured’s death, for he had an interest (see Bown v. Bown 
and Weston [1948] 2 All E.R. 778). It may be remarked, 
with respect, that in the last-named case, Wallington, J., 
seems to have made a slip in saying that the policy was outside 
the Married Women’s Property Act because it did not expressly 
refer to the Act ; there is nothing in the Act which makes such 
a reference necessary. If the policy is “ for the benefit of ”’ 
a spouse or child the trust created by s. 11 comes into play 
immediately. The point to bear in mind, if the.saving of 
duty is an object, is to word the policy so as to make it 
absolutely certain that in no event can the assured or his 
estate be interested beneficially in the policy moneys. At 
all events in the more normal type of case operating under the 
above Act the Estate Duty Office treats the husband as never 
having had any interest in the policy moneys, with the result 
that non-aggregation is attracted. In certain cases single- 
premium policies save duties, but it is understood that 
insurance companies will not now issue single-premium policies 
involving a cash-down payment of more than £1,000, and they 
require an undertaking that the applicant has no intention 
of taking out any further fully paid policy with any other 
company. This is understood to be in conformity with a 
request made by the Government during the war. 

Where for some reason or other a nomination policy is in 
such terms that it does not bring s. 11 of the Married Women’s 
Property Act, 1882 (or the Scottish Act) into operation, then 
as a rule the nominated beneficiary takes no vested interest 
and the policy belongs to the assured, so that full aggregation 
applies ; but it is possible to word a policy outside the Act in 
such terms that the beneficiary does take an immediate 
vested interest. If this is intended, the wording of the policy 
which was the subject of Re Webb [1941] Ch. 225; 85 Sot. J. 
129, should be employed. The subject is dealt with at some 
length in Woolley’s Handbook, 6th ed., pp. 133 e¢ seg. It 
should be remembered that as the law in England (not in 
Scotland) now stands, a beneficiary cannot sue upon a 
contract to which he was not a party (unless an effective 
assignment or declaration of trust was made in his favour). 

H. A. W. 





Mr. J. H. Armistead, senior partner in the firm of Norman Lee, 
Armistead & Roberts, solicitors, of Hustlergate, Bradford, has 
been elected a governor of Bradford Grammar School. 


Mr. D. M. Kermode, second assistant solicitor to St. Helens 
County Borough, who was appointed assistant solicitor to Bath 
Corporation, is not now taking up the post. 
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THE NATURE OF A CHARGE BY WAY OF 
LEGAL MORTGAGE 


A CORRESPONDENT has raised a question which is at once 
interesting and of considerable practical importance. He 
writes :— 

“In connection with your discussion of the Attornment 
Clause, and your correspondent who brought Mr. H. R. 
Gray’s article to your attention, I think a point of some 
importance arises in connection with that correspondent’s 
contention that by s. 87 (1) of the Law of Property Act, 
1925, a charge by legal mortgage is on exactly the same 
plane as a mortgage by demise for all purposes. 

I feel myself, and have advised in a number of cases 
accordingly, that this is not so, particularly in connection 
with a very common provision in a lease against assigning 
or underletting without consent. I have always taken 
the view that a charge on a leasehold interest by way of 
legal charge is not within the purview of such provision, 
and that while consent may be necessary to mortgage 
by sub-demise, yet no consent is necessary to mortgage 
by way of legal charge in such cases. 

I have, therefore, when acting for a landlord, insisted 
on the use being phrased to cover any assignment, sub- 
letting or charge of the premises.” 


I agree with this correspondent’s view, and I think it is 
supported by the provisions of the Act itself. It is true that 
there is nothing in the Act which in terms distinguishes the 
two types of legal mortgage which it is now possible to 
create, but short of that all the indications point that way. 

The first thing to note is the language of s. 87 (1) itself. 
This provides, in effect, that where a legal mortgage is created 
by a charge by way of legal mortgage, the mortgagee is to 
have the same protection, powers and remedies as if the 
mortgage had been a mortgage by demise. [ think it is 
fair to say that had the draftsman intended to put a charge 
by way of legal mortgage on all fours with a mortgage by 
demise he would have used more direct language than this 
to clothe his intention with practical effect, as, for example, 
by providing that a charge by way of legal mortgage should 
take effect, or operate, as a mortgage by demise. Contrast, 
for this purpose, s. 1 (3) of the Act (“all other estates... 
take effect as equitable interests ’’) and ibid., s. 1 (4) (“‘ have 
the same incidents as legal estates’’). But in s. 87 (1) it is 
not the charge itself which is put on an equal footing with 
a mortgage by demise: it is the mortgagee’s position alone 
which is provided for. 

This by itself is perhaps no more than a straw in the wind, 
but the contrast is pointed more strongly in s. 87 (2) of the 
Act. Under this provision, where a mortgage made before 
1926 has been converted, as a result of the transitional 
provisions contained in Sched. I to the Act, into a mortgage 
by demise, the mortgagee is given liberty, by a declaration 
in writing, to convert the mortgage by demise so resulting 
into a charge by way of legal mortgage, with the consequence 
that the mortgage term is extinguished, but without prejudice 
to the protection, powers or remedies of the mortgagee. 
The purpose of this provision is quite simple: it makes it 
possible, by providing machinery for the conversion of an 
existing mortgage by demise into a charge by way of legal 
mortgage, to create a sub-mortgage by the expedient of trans- 
ferring the charge to the sub-mortgagee, a transaction some- 
times preferred to the creation of a sub-mortgage by 


. with sub-mortgages of leasehold interests. 


sub-demise. But, however that may be, if a charge by way of 
legal mortgage was already, in the contemplation of the 
draftsman and the Legislature, a creature indistinguishable 
from, and for all purposes one with, a mortgage by demise, 
there would be no necessity for a provision whereby the 
chargee is enabled, by going through a certain formality, 
to effect this statutory transformation. 


A careful reading of ss. 88 and 89 will provide further 
indications of the trouble taken to draw some distinction 
between the two types of mortgage. Section 88 (5), for 
example, whereby the exercise of a power of sale by the 
mortgagee or an order for foreclosure operates, in the case 
of a sub-mortgage by sub-demise, to enlarge the principal 
term and extinguish the derivative term and so vest the fee 
simple in the purchaser or sub-mortgagee (as the case may 
be), does not apply where the principal mortgage is not a 
mortgage by demise, but is a charge by way of legal mortgage. 
The explanation of this difference in treatment is, of course, 
that where the principal mortgage is a charge by way of 
legal mortgage, it is not possible to create a sub-mortgage 
by sub-demise ; the only available method is the transfer 
of the legal charge to the sub-mortgagee, and as a sub- 
mortgagee who has had the charge transferred to him steps 
into the shoes of the principal mortgagee, his position is 
already sufficiently protected and provided for by subss. (1) 
and (2) of s. 88. The same applies to s. 89 (5), which deals 
I think it is 
impossible to reconcile the existence of these provisions 
with the view that a charge by way of legal mortgage has 
been put on the same plane for all purposes as a mortgage 
by demise. 

That there is a distinction between the two types of 
mortgage, and that the distinction is one which has to be 
taken into account, is certainly the opinion of some of the 
present editors of the well-known books of precedents, as 
appears from the forms there recommended for the usual 
tenant’s covenant not to assign without consent. The 
form in Prideaux (23rd ed., vol. II, p. 110) runs: “ not to 
assign charge underlet or part with possession.” The full 
form in Key and Elphinstone (14th ed., vol. I, p. 939) is 
not quite so explicit (‘not to assign transfer underlet or 
part with possessien ’’), and in my view should be expanded 
by the insertion of the word “ charge.”’ 


In the absence of some explicit reference to charging in 
the clause dealing with assignments in leases, it is submitted 
that the mere creation of a charge by way of legal mortgage 
is not a breach of the clause: see Gentle v. Faulkner (1900) 
2 Q.B. 267, a famous example of the strictness with which 
any clause which would work a forfeiture is always construed 
by the courts. As my correspondent points out, where the 
property charged consists of leaseholds, or where the question 
is the drafting of a comprehensive covenant not to assign 
the premises without the consent of the landlord, it would 
be most unsafe to proceed on any other footing than that 
a charge by way of legal mortgage and a mortgage by demise 
are two quite different matters, related only by those statutory 
provisions which put the mortgagee under a charge by way 
of legal mortgage in the same position for certain purposes 
as a mortgagee by demise, but otherwise preserving their 
distinctive character. “ABC” 











By the Matrimonial Causes (District Registries) Order, 1949 
(S.I. 1949 No. 435 (L.5)), any matrimonial cause or matter may, 
subject to the provisions of the Matrimonial Causes Rules, 1947, 
as amended, be commenced and prosecuted in the District 
Registries of the High Court in Barnsley and Dewsbury in 
addition to the District Registries set out in Appendix I of those 
Rules. 


An ordinary general meeting of The Royal Institution of 
Chartered Surveyors will be held on Monday, 4th April, 1949, 
at 5.30 p.m., at the Institution of Mechanical Engineers, Storey’s 
Gate, $.W.1, when Mr. J. D. Trustram Eve, F.R.L.C.S., F.L.A.S., 
F.A.I., will read a paper on ‘‘ The Town and Country Planning 
Act, 1947 : Development Charges.”’ 
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“WHERE IT IS NECESSARY TO APPORTION ” 


“I po not see the necessity ’’ was the answer imputed, I 
believe, to Queen Marie Antoinette when someone urged that 
the poor must live. Some of us may have been reminded of 
this utterance when reading s. 12 (3) of the Increase of Rent 
and Mortgage Interest (Restrictions) Act, 1920: “‘ Where, 
for the purpose of determining the standard rent or rateable 
value of any dwelling-house to which this Act applies, it is 
necessary to apportion the rent in relation to which the 
standard rent is to be fixed, or the rateable value of the 
property in which that dwelling-house is comprised, the 
county court may,” etc. 

In the case of rent control, however, there is, at least 
prima facie, some indication, provided by the reference to 
purpose, of why, and consequently when, apportionment is 
necessary. One can put it this way: “ standard rent” and 
‘a dwelling-house to which this Act applies ”’ are expressions 
which occur elsewhere in the self-same section, which is the 
interpretation section: the former in subs. (1) (a), defining 
standard rent as the rent at which the dwelling-house was let 
on, etc., and the latter in subs. (2) providing that the Act 
should apply to a house or part of a house let as a separate 
dwelling, where either the annual amount of the standard 
rent or the rateable value did not exceed, etc., and every such 
house or part of a house should be deemed to be a dwelling- 
house to which that Act applied. Thus, without going beyond 
the provisions of the section itself, one can at least make a 
shrewd guess at what is intended. Nevertheless, when in 
Lindop and Others v. Quaife {1949| 1 All E.R. 456 (C.A.) the 
short point arose whether apportionment was called for when 
a house itself outside the Acts was divided into flats, no fewer 
than five older authorities were cited; and it may be 
convenient to examine these in chronological order. 

The first was Woodhead v. Putnam (1923) 1 K.B. 252. 
A three-storeyed house was, on 3rd August, 1914, the subject 
of a tenancy agreement at {60 a year, which did not bring it 
within the first of the Rent Acts, nor was any part of the 
house sub-let. In 1919 one floor was let to the applicant at 
£55 a year. In 1920 the Increase of Rent, etc. (Restrictions) 
Act, 1920, extended control to the house. The county court 
judge held that it was “ necessary ”’ to apportion, negativing 
the contention that the £55 was the standard rent of the flat. 
His decision was upheld. Salter, J., pointing out that the 
purpose was the determination of standard rent, which, in 
turn, was the actual rent at a fixed date, held that the essential 
question was whether the flat was let on 3rd August, 1914, or 
was first let in 1919. This was a question of fact. The 
answer did not depend on when the whole house became, 
or whether it ever became, subject to restriction. And “ to 
entitle a tenant to apportionment under s. 12 (3) it is not 
necessary that the ‘property’ in which the applicant’s 
dwelling-house is ‘comprised ’ should itself be a dwelling-house 
or should be subject to the Act ’’ was a passage which, as will 
be seen, had far-reaching effects. 

Next came Barrett v. Hardy Bros. (Alnwick), Ltd. [1925] 
2 K.B. 220 (C.A.), in which the question of necessity was 
rather more closely scrutinised. The flat in this case had been 
an office for the first few weeks after 3rd August, 1914, and it 
was ultimately held that the apportionment had to be at the 
date when it became a dwelling-house. But it was in this 
action that, as I had occasion to mention when writing on 
“Flats in Uncontrolled Premises’’ on 8th February last 
(93 Sor. J. 82), Scrutton, L.J., analytical and scathing as 
usual, pointed out that the prima facte helpful “ for the 
purpose of determining the standard rent or rateable value of 
any dwelling-house fo which this Act applies’ was nonsense, 
for whether the Act applied itself depended on the standard 
rent or rateable value. But the court considered it necessary 
to read the subsection as applying to cases when it was 
“necessary "’ to apportion to find out whether the case came 
within the Act. 


Perhaps at this stage I might mention the definition of 
“apportion ”’ given in my dictionary: “‘ to assign (to) as a 
proper portion,” illustrated by a phrase, “His guardians had 
apportioned to him an allowance ”’ (Disraeli). It is, I think, 
implicit in the conception that there must be a larger sum 
out of which a smaller sum is to be allotted ; and the “‘ rent ” 
in the phrase ‘it is necessary to apportion the rent at the 
date in relation to which the standard rent is to be fixed ”’ 
means the rent of the smaller unit, “ apportionment ’’ not 
meaning the splitting of the larger sum, but the allocation of 
the smaller one. But s. 5 of the Increase of Rent, etc. 
(Restrictions), Act, 1938, passed subsequently, appears to use 
‘“ apportion ”’ in the sense of “ divide into portions " : “ Where 
a dwelling-house to which the principal Acts apply is part of 
a dwelling-house to which those Acts apply, the standard 
rent of the first-mentioned dwelling-house as from 29th 
September, 1938, shall be a standard rent ascertained by 
apportioning the standard rent of the second-mentioned 
dwelling-house ... ” 

In Field v. Gover [1944] K.B. 200 (C.A.), the effect of the 
provisions was considered so unintended that the court hinted 
at the desirability of remedial legislation. A room in an 
uncontrolled house had been sub-let at 11s. 6d. a week till a 
date in July, 1939. In September the property, having a 
rateable value of £60 per annum and a rent of £95 per annum, 
became controlled. In 1940 the tenant sub-let the room at 
10s. a week. The new sub-tenant took out an apportionment 
summons and the county court judge made his standard rent 
3s. 8d. a week. He then sued for repayment of excess rent, 
and the main point in the case was whether an increase above 
standard rent which was an increase above some earlier rent 
qualified him for repayment. It was held that it did. But in 
the course of his strictures, Scott, L.J., expressed an opinion 
which, it has since been pointed out, ignored the decision in 
Barrett v. Hardy Bros. (Alnwick), Ltd.: ‘1 incline to think 
that, if the subsidiary dwelling-house had been created and 
let at a rent before the house containing it came under control, 
that rent had become its standard rent, and, once so fixed 
under the previous Acts, remained its standard rent, not- 
withstanding the 1939 Act . . . I think (not without doubt) 
that s. 12 (3) of the 1920 Act is to be construed on the same 
lines, that is to say, that there is not to be apportionment 
unless both houses—the containing and the contained—are 
within the Acts.” 

This and Cole v. Harris {1945} K.B. 474 (C.A.) was much 
relied upon by the landlord in the recent case. Cole v. Harris, 
the first of the ‘‘ Neale v. Del Soto’’ satellite cases, was 
an action for recovery of excess rent in the following circum- 
stances. A decontrolled house had been let at £75 a year 
under a lease which was surrendered in April, 1939. The 
defendant then bought it and converted the upper floors into 
flats, one of which she let at 22s. a week. This was its rent 
on Ist September, 1939. In 1943, the tenant having left, the 
defendant let the flat to the plaintiff at 32s. a week. The 
county court judge held that Neale v. Del Soto applied because 
of a joint user of bathroom, lavatory and garden ; the Court 
of Appeal distinguished the recent authority on the now 
familiar ‘‘ vital living accommodation ”’ lines, and then pro- 
ceeded to consider the question of whether apportionment 
was, as the plaintiff contended, necessary (her idea being 
apportionment by reference to the £75). It was held not to 
be necessary because, unlike the comprising property in [’ie/d 
v. Gover, the whole house had not been let as a separate 
dwelling-house on Ist September, 1939. Morton, L.J., 
delivering the judgment of the court on this point, considered 
that this disposed of any necessity alluded to in s. 12 (3) of 
the 1920 Act, but also referred to s. 5 of the 1938 Act which 
deals specifically with the case of one dwelling-house being 
part of a dwelling-house to which the principal Acts apply. 
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The result, it was held, was that, the flat being a dwelling- 
house let on Ist September, 1939, its standard rent was the 
rent at which it was then let. 

Barrett v. Hardy Bros. (Alnwick), Ltd. was not mentioned 
in Cole v. Harris and, with respect, it may be that the judgment 
just referred to over-simplifies the position. For s. 12 (3) of 
the 1920 Act does not, as was so clearly laid down in the older 
case, limit necessity to cases in which comprising property is a 
dwelling-house, though, it would seem, there must be a letting 
at the vital date. 

Upsons, Ltd. v. Herne |1946) K.B. 591 (C.A.) was the 
remaining authority cited. It was a somewhat remarkable 
case, the tenant of a London flat, whose tenancy had begun 
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in 1938, having discovered that the building had been let as a 
whole from 1911 to 1932, and succeeding in 1946 in estab- 
lishing a right to apportionment by reference to 3rd August, 
1914. It was in this case that the per incuriam nature of 
Scott, L.J.’s dictum in Iteld v. Gover was pointed out. 

And thus, when the landlord in Lindop v. Quaife sought to 
rely on the fact that the rateable value of the whole house 
excluded the 1939 Act, Barrett v. Hardy Bros. (Alnwick), Ltd. 
and Upsons, Ltd. v. Herne were held to dispose of the point, 
while Cole v. Harris was distinguished in that in that case 
there had not been a letting of the whole property on the 
relevant date. 

R. B. 


HERE AND THERE 


A LAWYER AND THE ARTS 
Eoutry draftsmanship or a nicely drawn pleading is all too often 
the supreme artistic achievement of the man of law, nor is the role of 
Mecenas habitually his. Accordingly, to meet a solicitor in the 
pleasant pages of the Studio is as delightful asit is rare. Nor is it 
just a casual look in for a second and out again. In the February 
number William Ariel Evill (better known about the Palace of 
Justice as the senior partner of Messrs. Evill & Coleman, of the 
Adelphi) enjoys a freehold of six full pages as second in a series 
of Art Collectors and their Collections. Here is a double life in 
the very happiest sense, away from the Adelphi office and the 
Strand and up to the Hampstead heights, up to the decent 
exterior of his home there, so typically English in the 
modest withholding of any clue to the fact that it is, to borrow 
the words of Bernard Denvir who wrote the article, “a cross 
between the Tate Gallery and the Wallace Collection,’’ comprising 
drawings, etchings, paintings, sculpture, porcelain and rare 
furniture, ‘‘ all amalgamated by the owner’s personality, by the 
very force of his choice into an amazing unity.’’ Furthermore, 
not only does he break out of the prison of dry-as-dust into the 
coloured and enchanted lands of the artist and the craftsman, 
his is no escapist antiquarian ramble. Every painting is of 
later date than the outbreak of the first world war; the 
generation of John and Sickert are the oldest artists represented, 
while the youngest, of the generation of John Craxton, are still 
in their twenties. Yet all blend in perfection with Regency 
furniture and eighteenth-century porcelain. The reproductions 
adorning the article well illustrate the diversity of the 
collector’s taste, while the pencil portrait of him by Gilbert 
Spencer, done in 1929, presents a head at once sensitive and 
forceful. 
TWO JUDGE COLLECTORS 

THE lawyers who can take their place in the select company of 
art collectors are few and far between. None so far has excelled 
Day, J., and the dispersal of his collection of pictures, mainly 
of Dutch and Barbizon artists, in 1909 was acknowledged to be 
quite the most remarkable event of its kind which had ever 
occurred in this country. Paintings that he had picked up for 
a few guineas fetched twenty to a hundred times their original 
price and the returns totalled £95,000. Not that that would 
have interested Day in the slightest degree had he been alive to 


see. He bought for enjoyment and not for speculation and resale, 
and when mercenary dealers attempted to discuss values with 
him all he would say was: “ Millet starved. Rousseau nearly 
broke his heart.” Still, at this time of day, it is instructive to 
recall that at Day’s sale Millet’s Goose Girl fetched 5,000 guineas, 
Corot’s Ferry 2,800 guineas and Harpignies’ Solitude 1,800 
guineas. Almost a century earlier the sale of the collection of 
the Scots judge, Lord Eldin, was regarded as an event of primary 
artistic and social importance. All Edinburgh flocked to his 
house at Picardy Place, but the occasion was destined to be 
remembered for quite other reasons. A Teniers, one of the late 
judge’s favourites, had just been put up and the bidding had 
reached 60 guineas when part of the floor collapsed and about 
a hundred ladies and gentlemen were precipitated among broken 
joists, lath and plaster, pictures and furniture, into a room below 
filled with china and articles of vertu. One of the victims, a 
banker, died a few moments after being extricated. These were 
great collections, but there were others. Peterson, J., is worthy 
of recollection. Lord Darling, on the other hand, was not of the 
same stature, and where Day’s artistic judgment was vindicated 
in terms of thousands, his, at the sale after his death in 1936, was 
crowned rather with guineas and half-guineas. A supposed 
Rubens went for as little as ten. 
PATRONAGE 

IN our own time Sir Cyril Radcliffe’s eye for a painting is spoken 
of with respect. In the Tate, if | remember well, is a portrait of 
the present Lord Chancellor done years ago by Ambrose McEvoy 
when both were very much at the beginning of their then 
unpredictable careers. However, Mr, Riches, of the Bar library 
at the Law Courts, that ever-flowing fountain of genial informa- 
tion on the artistic trends in the legal world, sees in them at 
present but little cause to rejoice. L-ven the demand for judicial 
portraits which, all else failing, could count for righteousness 
to the lawyers as patrons of painting, isnot whatit was. As patrons, 
the Benchers of Lincoln’s Inn seem to have formerly had a tradition 
for going about it in a big way. Hogarth’s Paul Before Felix, 
executed on commission, was too big to be moved during the war 
to a place of safety, while the enormous fresco by G. F. Watts 
representing the lawgivers of all time on a surface 45 feet wide 
by 40 feet high was recognised by a gift of a silver cup containing 


500 sovereigns. RICHARD RoE, 
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Williams’ Law and Practice in Bankruptcy. Sixteenth 
Edition. By V. R. Aronson, M.A., B.C.L., of the Inner 
Temple, Barrister-at-Law, Junior Counsel to the Board of 
Trade in Bankruptcy Cases, and Muir Hunter, B.A., of Gray’s 
Inn and the Western Circuit, Barrister-at-Law. 1949, 
pp. xcvi and (with Index) 1032. London: Stevens & Sons, 
Ltd. ; Sweet & Maxwell, Ltd. 84s. net. 


The International Law Quarterly. Vol. 2, No. 4. Winter, 
1948-49. London: Stevens & Sons, Ltd. 10s. net. 
Lieck and Morrison on Domestic Proceedings. By A. C. L. 


Morrison, C.B.E., formerly Senior Chief Clerk of the Metro- 
politan Magistrates’ Courts. 1949. pp. xlii and (with Index) 


291. London: Butterworth & Co. (Publishers), Ltd. 25s. net. 
World Affairs. Vol. 3 (New Series), No. 2. April, 1949. 
London: Stevens & Sons, Ltd. 2s. 6d. net. 


By A. LESTER 
Ninth Edition. 
is. 


Statistics and their Application to Commerce. 
BoppINGTOoN and A. J. H. Moree, M.A. 
1949, pp. xvi and (with Index) 359. London: 
(Publishers), Ltd. 18s. net. 


REVIEW 
Jordan’s New Company Law, 1948. 
of Gray’s Inn, Barrister-at-Law. 
and Sons, Ltd. 7s. 6d. net. 

This is in effect a second edition of Jordan’s New Company Law, 
1947, which dealt with the changes in company law introduced 
by the Companies Act, 1947. The earlier book has been revised 
by substituting references to the 1948 Act instead of to the 1929 
and 1947 Acts and most, but not all, of the errors have been 
corrected. The author seems to be very prone to didactic 
statements on difficult points of law. One example of this is 
the definite statement on p. 49 that, where special notice has 
been given of a resolution, less than twenty-one days’ notice 
may be given by the company if notice of the resolution is given 
with the notice of the meeting; s. 142 is ambiguous but few 
practitioners doubt that the words “ not less than twenty-one 
days before the meeting ”’ apply whichever alternative is adopted. 
In the same way possibly the author’s remarks (not necessarily 
incorrect) on reg. 5 of Table A, Part IL, might have been altered 
if he had referred to 92 Sox. J., pp. 253-4, or the cases therein 
referred to. 


By L. J. Morris Situ, 
1948. London: Jordan 
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NOTES OF CASES 


COURT OF APPEAL 
HUSBAND AND WIFE: APPEALS FROM REGISTRAR 
Bernbaum v. Bernbaum 
Bucknill and Denning, L.JJ. 19th January, 1949 
Appeal from Barnard, J., in Chambers (ante, p. 28 ; 65 T.L.R. 62). 


An order was made by a registrar under s. 17 of the Married 
Women’s Property Act, 1882. On the appeal to Barnard, J., 
in Chambers, it was objected that the judge had no jurisdiction 
to hear it on the ground that appeal from the registrar 
lay to the Divisional Court. Barnard, J., held that he had 
jurisdiction, and that decision was the subject of the present 
appeal. By s. 17, “In any question between husband and 
wife as to the title to or possession of property, either party 

may apply by summons or otherwise in a summary 
way to any judge of the High Court ”’ who “ may make such order 
with respect to the property...as he thinks fit”’; and may 
hear the application in his private room. By r. 82 of the Matri- 
monial Causes Rules, 1947, without prejuduce to the jurisdiction 
conferred on him by R.S.C., Ord. 54, r. 12, ‘‘ a registrar may exer- 
cise all the jurisdiction ...conferred on a judge of the Supreme 
Court by s. 17” of the Act of 1882. That rule brought divorce 
practice into line with that of the King’s Bench Division in 
relation to a master, and reproduced, so far as s. 17 was concerned, 
Ord. 54, r. 12, with the substitution of ‘‘registrar’’ for ‘‘ master.”’ 

DENNING, L.J.—BuckKNILL, L.J., agreeing—said that in 1940 
an amendment was made to R.S.C., Ord. 54, r. 22a, which expressly 
excluded from appeals to the Divisional Court those on an applica- 
tion under s. 17 of the Act of 1882. The result was that Ord. 54, 
r, 21, applied, by which any person affected by any order or 
decision of a master may appeal to a judge in chambers. From 
1940, then, the appeal lay to the judge in chambers. In the 
notes to the Annual Practice, 1948, at p. 1118, there was this 
passage: ‘‘ From an order directing an issue under the Married 
Women’s Property Act, 1882, appeal lies to a judge in chambers, 
but where a master tries an issue, an appeal from his judgment 
thereon lies to a Divisional Court.” He did not agree with that 
note. Under the amended r. 22a all appeals from applications 
under s. 17 were excluded from the Divisional Court: they 
came unde: r, 21 and such appeals lay to the judge in chambers. 
Further, it did not follow that if a master was taking the place 
of a judge under s. 17 appeal lay directly from him to the Court 
of Appeal. In the Divorce Division now, as did the master in 
King’s Bench Division, the registrar exercised the jurisdiction 
initially, and appeal lay from his decision to the judge in chambers 
either under the Matrimonial Causes Rules, 1947, r. 59, whereby 
appeals from any order or decision of a registrar lay to a judge 
in chambers, or under the ordinary rules of the Supreme Court. 
Appeal dismissed. 

APPEARANCES: Seuffert (Ferris, Roberts, Thomas & Co.) ; 
Hardy (J. Clifford Watts). 

[Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


LANDLORD AND TENANT: COMPENSATION FOR 
GOODWILL 


Lawrence v. Sinclair 
Bucknill and Asquith, L.JJ., and Hodson, J. 28th January, 1949 
Appeal from Barnet County Court. 


The 21-year lease under which the plaintiff tenant held 
premises expired on 21st June, 1946. ‘Thereafter he held over 
as tenant from year to year. On Ist March, 1947, the defendant 
landlord gave the tenant a valid notice to quit on 21st June, 
1948. On 27th March, 1947, the tenant gave notice of a claim 
for compensation under s. 4 (1) of the Landlord and Tenant 
Act, 1927, in respect of the business which he had carried on 
on the premises for the previous five years. The landlord 
contended that no compensation was payable because during 
those five years the tenant had held first under the remainder 
of the 21-year lease and then under the tenancy from year to year, 
and that as he had not given notice before the end of the former 
lease in accordance with s. 4 (1) (ii), and had not been a tenant 
for five years under the second, on the termination of which he 
made his claim, he was not qualified to demand compensation 
for loss of goodwill. The county court judge refused the tenant's 
application for another lease, and awarded him £465 compensa- 
tion for loss of goodwill. The landlord appealed. 

By s. 4 (1) of the Act of 1927 “ The tenant...shall... 
be entitled, at the termination of the tenancy on quitting the 
holding, to be paid by his landlord compensation for goodwill 
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if he proves...that by reason of the carrying on by him... 
at the premises of a... business for a period of not less than five 
years goodwill has become attached to the premises...’” A 
claim for such compensation has to be made “ (1) in the case 
of a tenancy terminated by notice, within one month after the 
service of the notice... and (ii) inany other case, not more than 
36 nor more than 12 months before the termination of the 
tenancy.” 

BUCKNILL, L.]J., said that there was no warrant for the landlord's 
argument that the words ‘“‘ under one and the same title’’ should 
be read in after the words “five years’”’ in s. 4 (1). The business 
had been carried on on the premises uninterruptedly for the five 
years preceding the claim—and it was conceded that there must be 
no interruption—therefore the tenant was entitled, since the 
other conditions prescribed by s. 4 (1) were fulfilled, to com- 
pensation notwithstanding that he had held the premises under 
two separate tenancies during that period. Asquith, L.J., and 
Hodson, J., agreed. Appeal dismissed. 

APPEARANCES: Heathcote-Williams (FE. E. Pugh & Co.); 
J. W. Russell (Merton Jones, Lewsey & Jefferies). 


[Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


RENT RESTRICTION: DEATH OF TENANT: ESTOPPEL 
Mackley v. Nutting 

Bucknill, Cohen and Asquith, L.JJ. 31st January, 1949 

Appeal from Leicester County Court. 

The contractual tenant of a Rent-Act house died intestate. 
No grant of letters of administration of his estate was obtained, 
whereupon the benefit of the tenancy became vested in the 
President of the Probate, etc., Division by virtue of s. 9 of the 
Administration of Estates Act, 1925. The widow continued to 
pay rent as her husband had done, the landlords, the predecessors 
in title of the plaintiff landlord, having no wish to turn her out. 
In 1946 the widow died, letters of administration being granted 
to her daughter, the defendant, who had at all times lived with 
her parents in the premises. The plaintiff having claimed 
possession from the daughter, the county court judge made an 


right to remain in occupation after the death of her mother, the 
statutory tenant, so found by him. The defendant appealed. 
(Cur. adv. vult.) 

CouEN, L.J.—Bucknitit and Asouitn, L.JJ., agreeing—said 
that the defendant was entitled on the appeal to raise the defence 
of estoppel although it had not been taken before the county 
court judge, for it was owing to his erroneous view of the law as 
to the applicability of s. 12 of the Rent, etc., Act, 1920, that the 
question of estoppel had not arisen before him. On the evidence 
the only proper finding, in point of fact, was that the landlord’s 
predecessor in title had granted the widow a contractual tenancy. 
The landlord’s argument that effect could not be given to the 
mother’s tenancy because of the vesting ip the President was 
effectively met by the defence that the landlord, claiming through 
his predecessors in title, was estopped from denying her tenancy 
which they had granted. The right of the widow during her life- 
time to rely on that estoppel passed to the defendant as her legal 
personal representative. The defendant’s interest in the premises, 
which, on her mother’s death, was only a right to rely on the 
estoppel, became a tenancy when the President’s interest was 
determined by the plaintiff’s notice to quit served on him. 
See Webb v. Austin (1844), 7 M. & C. 701, at p. 724. The 
defendant was accordingly entitled to remain in occupation as 
tenant. Appeal allowed. 

APPEARANCES: Mrs. Y. Frazer (Wilberforce Allen & Bryant, 
for A. H. Headley, Leicester); J. P. Stimson (Wright & Bull, 
for Wright & Freeman, Leicester); Victor Russell (Treasury 
Solicitor) (as amicus curic). 

{Reported by R. C. Catsurn, Esq.. Barrister-at-Law.]} 


AGRICULTURAL WORKER: COTTAGE RENTED FROM 
EMPLOYER 
Long Eaton Co-operative Society, Ltd. v. Smith 


Bucknill and Denning, L.JJ., and Jenkins, J. 
22nd February, 1949 

Appeal from Long Eaton County Court (92 Sov. J. 468). 

In November, 1941, the defendant, an agricultural worker, 
entered the employment of the plaintiffs, a co-operative society, 
and rented a house from a third person. After two years, at his 
own request, he became tenant of one of the society's houses. 
He expressly undertook as a term of the tenancy to vacate 
the house within four weeks of his ceasing to be in the employment 
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of the society. The house was within the Rent Restriction Acts 
and the society at all times charged the worker, by way of rent 
as permitted by those Acts, sums varying from just under to just 
over 9s. a week. By order made under the Agricultural Wages 
(Regulation) Acts, 1924-1947, the sum at which a cottage with 
garden might be reckoned in lieu of wages was, for the county 
concerned, 6s. a week. The society at all times paid the worker the 
prescribed minimum wage for agricultural workers. The worker 
received his wages each week in full and paid his rent weekly 
to the society as his landlords. The society, having determined 
the worker’s employment, gave him four weeks’ notice to quit 
the house, but he refused to vacate it. In their action against 
him, the worker no longer disputed their right to possession, 
but counter-claimed under the Acts of 1924-1947 for rent paid by 
him in excess of 6s.a week. The county court judge dismissed the 
counter-claim, and the worker now appealed. By s. 1 of the 
Agricultural Wages (Kegulation) Act, 1924, agricultural wages 
committees were to be set up for each county, and an Agricultural 
Wages Board for England and Wales, for the fixing of minimum 
rates of wages for agricultural workers. By s. 7 (1) of the Act 
it is an offence for an employer to pay an agricultural worker 
less than the minimum rate. Section 7 (10) prevents contracting 
out of the Act. Section 7 (11) permits the reckoning as wages 
of benefits or advantages in lieu of cash. By s. 8 (1) of the Act 
of 1924 and s. 2 (1) of the Agricultural Wages (Regulation) Act, 
1947, the Minister is empowered to direct wages committees 
to define by order the benefits which may be reckoned as payment 
of wages in lieu of cash, and to determine the cash value of those 
benefits, the effect of an employer’s attributing a higher value 
than prescribed to those benefits being to pay the worker less than 
the minimum wage. 

JENKINS, J., said that the arrangement between the society 
and the worker was, on the facts, clearly no contravention of the 
Agricultural Wages (Regulation) Acts, for the contract of 
employment and the contract of tenancy, separated as they were 
by an interval of two years, were clearly distinct. Whether the 
letting of a house to a worker was a genuinely separate transaction 
from the contract of employment was one of fact to be decided 
in each case. The Acts were only contravened if in substance 
the contract of service was one for so much in cash plus a house 
the amount attributed to which was higher than the permitted 
amount. Williams v. Smith {1934} 2 K.B. 158; 78 Sov. J. 318, 
was distinguishable, and clearly correctly decided on its facts. 
Any dicta there pronounced which had the effect of making the 
facts of the present case a contravention of the Acts ought not 
to be followed. 

DENNING, L.J., agreeing, said that the court must look at the 
whole terms of the employment and see, taking them as a 
whole, whether the minimum wage was being paid, for the terms 
of the employment might be found in more than one document. 
There was no prohibition in the Acts against an employer’s 
letting a house to a worker for more than a prescribed amount, 
and no power in any board or committee to impose such a 
prohibition. In the instant case the letting of the house was a 
completely distinct contract from the contract of employment and 
could not constitute a contravention. Bucknill, L.J., agreed. 
Appeal dismissed. 

APPEARANCES: L. A. Blundell (Vizard, Oldham, Crowder and 
Cash, for Bartlett, Young & Co., Loughborough); V. Argyle 
(Savery, Stevens & Nutt, for R. A. Young & Pearce, Nottingham). 

[Reported by R. C. Carsurn, Esq., Barrister-at-Law.] 


CHANCERY DIVISION 
SETTLEMENT: EXCLUSION OF ELDEST SON ENTITLED 
TO ESTATES 
In re Gunter’s Settlements; Owen v. Pritchard-Barrett 
Vaisey, J. 10th March, 1949 

Adjourned summons. 

By a settlement made in June, 1901, Sir R. Gunter settled 
certain funds on his daughter U for her life and then to her 
issue, and in default of issue (which happened) for all the children 
of the settlor (other than an eldest or only surviving son entitled 
for the time being under his will to his real estate for his life) 
who should attain twenty-one or marry, and if more than one in 
equal shares. By the will of the settlor made in 1905 certain 
real estates were devised to his eldest son, Sir Nevill Gunter, 
for his life. The settlor died in September, 1905, leaving Sir Nevill 
Gunter surviving him, and he succeeded to the estates, but died, 
leaving male issue, in 1917. The settlor left eight children, three 
sons and five daughters, including U, surviving him. U died in 
1942 when the trust fund became divisible. The question raised 
was whether the estate of Sir Nevill Gunter was entitled to or 
excluded from a share in the trust fund. 
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VaIseEY, J., said that Sir Nevill Gunter became entitled to the 
testator’s real estate under his will, and no other son did. The 
natural meaning of the words “‘ for the time being ”’ referred to 
the date of the death of the tenant for life. There was a mass of 
authority on that kind of problem and some of it was very 
difficult to reconcile. But Ellison v. Thomas (1862), 1 DeG.J. & S. 
18, was very near to the present case. There it was held that 
the exclusion applied only to the person who was eldest son at 
the time appointed for raising the money and that the repre- 
sentatives of an eldest son who had previously died were not 
excluded. Another similar case was Law Union & Crown 
Insurance Co. v. Hill [1902) A.C. 263. It was remarkable that 
neither of these cases was quoted in the latest authority, that of 
In ve Leeke’s Settlement Trusts [1937] Ch. 600, in which the 
observations of Simonds, J., were helpful in reaching a conclusion, 
Here, though with much hesitation, he (his lordship) had come 
to the conclusion that Sir Nevill Gunter, having become entitled 
for a time under the will to the settlor’s real estates for life, was 
effectively excluded by the excepting words from the class of 
children entitled under the settlement. Whether he had an 
estate for life at present, in futurity, or in the past, he was 
excluded from sharing in the portions although his life estate had 
long come to an end when the tenant for life died. 

APPEARANCES: E.G. Wright; J. I. Bowyer (Frere, Cholmeley 
and Nicholsons), for first defendant ; J. J. Lindner (Fisher, Dowson 
and Co. and Steavenson & Couldwell), for all defendants except 
first. 

(Reported by H. Lancrorp Lewis, Esq., Barrister-at-Law.) 
ADOPTION: PARENTS ADOPTING DAUGHTER'S 
ILLEGITIMATE CHILD 
In re D X (an Infant) 

Vaisey, J. 16th March, 1949 

Chamber summons (judgment given in open court). 

The applicants, husband and wife, applied under the Adoption 
of Children Act, 1926, for an order authorising them to adopt the 
illegitimate child of their daughter who at the time of the child’s 
birth was not yet sixteen vears old. 

Vasey, J., said that though orders of the kind applied for 
were not outside the scope of the Act, they should be regarded 
as exceptional and made with great caution. Normally, an 
adoption presupposed a complete and final separation between 
the child and its natural parents, but in the present case the 
child and its natural parent must inevitably remain in association 
to a greater or less degree, and it was impossible to exclude the 
risk of grave psychological strain and emotional disturbance 
arising therefrom in the future, with consequences to them both 
which might be serious. The ostensible relationship of sisters 
between those who were in fact mother and child was unnatural 
and its creation might sow the seeds of grievous unhappiness 
for them both, and, indeed, for the adopters themselves. Every 
case must, however, be judged on its own facts, dealt with 
on its own merits, and decided upon a balance of considerations, 
and it was sufficient to say that in the present case he (his lordship) 
had resolved to make the order asked for. If difficulties arose, 
the child and the mother, too, so long as she was under age, 
could be made wards in Chancery. The mother’s written consent 
was sufficient, notwithstanding her youth, and that procedure 
was preferable to dispensing with her consent as the court had 
power to do. 

APPEARANCES: Henry E. Salt, K.C., and H. E. Francis (Gibson 
and Weldon) ; W. F. Waite (The Official Solicitor). 

(Reported by Ciive M. Scumitrnorr, Esq., Barrister-at-Law.] 


PURCHASE TAX: RECOVERY OF TAX WRONGLY PAID: 
DEFENCE OF MISTAKE OF LAW 

Sebel Products, Ltd. v. Commissioners of Customs and Excise 
Vaisey, J. 16th March, 1949 

Summons in action. 

The plaintiffs brought this action claiming that an article 
manufactured by them and known as a “‘ Mabo Rocker Swing,”’ 
being a children’s toy, was exempt from purchase tax, as being 
a “swing” within the meaning of Sched. VII, Pt. I, of the 
Finance Act, 1947, exempting a number of articles. The 
defendants contended that it was not a “swing ’”’ within the 
exemption, and that the tax was leviable. After much discussion 
the action was brought and decided by Vaisey, J., in favour of 
the plaintiffs on 2nd July, 1948. In the meantime the plaintiffs 
had paid to the defendants 41,919 purchase tax demanded after 
action brought, but before the decision. Under a liberty to apply 
they now issued this summons, claiming £900 in repayment, 
that being so much of the tax paid as was attributable to the 
swings sold or which would be sold to the public exclusive of 
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purchase tax. The defendants contended that the money was 
voluntarily paid under a mistake of law, and was therefore 
irrecoverable. (Cur. adv. vult.) 

VAISsEY, J., said that the chairman of the plaintiff company 
had sworn an affidavit saying that there was a clear under- 
standing with the defendants that the tax paid was to be refunded 
if the plaintiffs’ claim in the action, then set down for trial, 
was successful. A solicitor on the staff of the defendants’ 
solicitors denied that so far as he was himself concerned, there 
was any agreement. He (his lordship) could not find any express 
agreement, but if there was a common intention, there was an 
agreement by implication. The plaintiffs’ intention was clear ; 
they expected to recover the money if they won the action. 
It was not easy to find who the person was in a Government 
department, whose authority would bind that department, 
but the existence of some person who had full knowledge of all 
the facts, including the discussion before the action, must be 
assumed. That person, whoever he was, must have come to the 
conclusion that the plaintiffs were paying and the defendants 
accepting the money subject to repayment if the action resulted 
in the plaintiffs’ favour. It was incredible that he should have 
thought that the defendants received the money on the footing 
that they were to keep it in any event. Therefore, there must 
have been an agreement. The plaintiffs could not possibly have 
paid the money under a mistake of law when they were in the 
very act of asking the court what the law was. Under the 
Crown Proceedings Act, 1947, s. 21, the defendants were in the 
same position as ordinary subjects of the Crown and in a proper 
case could set up the defence of mistake of law, as in William 
Whiteley, Lid. v. R. (1909), 101 L.T. 741. But it was 
a defence to be used with great discretion, for two reasons : 
the defendants were an emanation of the Crown, the source 
and fountain of justice, and bound to maintain the highest standard 
of fair dealing, and the taxpayer would find too ready an excuse 
to evade his liability if the Revenue authorities kept in their 
coffers, if they could get it there, money which the taxpayer 
was under no liability to pay. The defendants’ resistance 
to the claim had obliged him (his lordship) to make those genreal 
observations on the case. The order would be for the defendants 
to pay the agreed sum of £900 without interest, and the plaintiffs’ 
costs of the application. 

APPEARANCES : Lionel Heald, K.C., and J. P. Graham (Titmuss, 
Sainer & Webb) ; H. L. Parker and J. Ellison (Sir Henry Nazeby 
Harrington, Solicitor to H.M, Customs and Excise). 

[Reported by H. Lancrorp Lewis, Esq., Barrister-at-Law.} 


KING’S BENCH DIVISION 
DIVISIONAL CouURT 
RENT TRIBUNAL: CERTIORARI: COSTS 
R. v. Kingston-on-Hull Rent Tribunal; ex parte Black 
Lord Goddard, C.J., and Humphreys and Finnemore, JJ. 
13th January, 1949 
Application from order of certiorari. 


The clerk to the respondent rent tribunal wrote to the 
applicant, the landlady of a furnished room in Hull, that a 
reference had been made to the tribunal in respect of those 
premises by the tenant. Enclosed in the letter was a copy of 
the particulars supplied by the tenant to the tribunal. The tenant 
had given notice to the clerk of the tribunal of his application 
to have the rent fixed, but no such notice was sent to the landlady. 
Before the tribunal it was contended on behalf of the landlady 
that the tribunal had no jurisdiction on the ground that the 
tenancy had been determined several weeks beforehand by a 
notice to quit. Without receiving further evidence, the chairman 
of the tribunal announced: ‘‘ We are going to reduce the rent 
by 1s. 6d. a week and give the applicant security of tenure.” 
The landlady now applied to have that order quashed. 


Lorp Gopparp, C.J.—HumpHReEys and FINNEMORE, JJ., 
agreeing—said that the proceedings had been as unsatisfactory 
as they could be. The landlady was never heard upon the point 
of reduction of rent or that of security of tenure. There had 
been a complete denial of justice. The tribunal should have 
heard evidence on both points. It was never made clear to the 
landlady that they were willing to do so, whereas if she could 
have satisfied them on those matters they had no jurisdiction 
to make an order. Consequently an order of certiorari must 
be made, As a general rule the court did not order a tribunal 
to pay costs, except in the event of misconduct in its members ; 
but in the present case the tribunal had appeared by counsel 
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and contested the application. The applicant would accordingly 
be awarded costs against the tribunal. Order of certiorari. 
APPEARANCES: Peter Lewis (Smith & Hudson, for Gosschalk 
and Austin, Hull); Royle (The Solicitor, Ministry of Health). 
Reported by R. C. CaLBurn, Esq., Barrister-at-Law.] 


DIVISIONAL COURT 
MINIMUM PENALTY: SPECIAL CIRCUMSTANCES 
Roberts v. Roberts and Another 
Lord Goddard, C.J., Humphreys and Finnemore, JJ. 
20th January, 1949 

Case Stated by Flint justices. 

The appellant preferred thirteen informations against the 
respondents, a brother and sister who ran a farm and carried on 
business as milk retailers, charging them with contravening the 
Milk (Control and Maximum Prices) Order, 1945, made under 
reg. 55 of the Defence (General) Regulations, 1939, by selling 
quantities of milk in excess of their weekly authorisation. By 
reg. 55 (1D) any person found guilty of such an offence “ shall 
in every case be ordered to pay ...a fine... of an amount 
not less than the minimum amount provided in para. (1£) of 
this regulation, unless, having regard to any special circumstances, 
the court think there is good reason for imposing a fine of less 
amount.” On 11th September, 1947, the defendants pleaded 
guilty and the justices convicted them on all thirteen informations. 
They found that the defendants had derived a benefit of some 
£117 from the excess sales, but imposed a fine of 5s. only on each 
information, being less than the sum provided in para. (1E), 
having regard to the circumstances (i) that it was said by her 
solicitor that the female defendant had never taken an active 
part in the business; (ii) that the offences were committed 
when the weather was exceptionally severe ; and (iii) that the 
characters of the defendants were excellent and that they had 
carried on the business without complaint for fifty-four years. 
On 15th September, 1947, the prosecutor applied for a case 
to be stated by the justices. The Treasury Solicitor drafted 
a case, but, owing chiefly to unnecessary delay on the part of 
the defendants’ solicitor in considering the draft, the case was 
not stated by the justices until 19th November, 1948. 

Lorp Gopparp, C.J.—HumpuHREYs and FINNEMORE, JJ., 
agreeing—said that it was the duty of those concerned to observe 
r. 52 of the Summary Jurisdiction Rules, 1915. Accordingly, 
a case must be stated by justices, if at all, within three months 
of the application for it. Here it had been stated eleven months 
out of time. The Treasury Solicitor should have applied to the 
court for an extension of time. If he had, the court might have 
made the defendants’ solicitor pay the costs, for he had trifled 
with the matter. If an appellant found that, owing to conduct 
or delay of the respondent’s solicitor, or of the justices or their 
clerk, the time was expiring, he (the appellant) should apply to 
the court for an extension of time, first.giving notice to the 
other side, or to the justices, of his intention so to do. Then if 
the person to whom notice was given was trifling with the court, 
the court could make him pay the costs. In complicated cases 
there might be considerable difficulty in stating a case, or it 
might be impossible for cases to be stated because of the illness 
of justices, but as a general rule three months was ample time. 
In the present case nothing shown amounted to “ special 
circumstances.’’ Moreover, there was no evidence that the 
female defendant had never taken an active part in the business. 
Justices must require proof of such a matter and not merely accept 
a solicitor’s statement about it. Appeal allowed. Case remitted 
to the justices with a direction to impose the minimum fine 
of £117. 

APPEARANCES: H. L. Parker (Treasury Solicitor); no 
appearance by or for the defendants. 

[Reported by R. C. Catsurn, Esq., Barrister-at-Law.} 


DIVISIONAL CouRT 


‘“ INDUSTRIAL HEREDITAMENT ” : PROPELLER- 
TESTING ESTABLISHMENT 


Acton Borough Council v. Middlesex West Assessment 
Committee and Others 


Lord Goddard, C.J., Humphreys and Finnemore, J J. 
26th January, 1949 
Case Stated under s. 11 of the Quarter Sessions Act, 1849. 


The respondent company maintained premises at which it 
tested propellers manufactured by it elsewhere. Three types 
of testing were carried out at the hereditament: of prototype 
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propellers intended for use with a new type of aircraft; of 
propellers of a type already in production and before their delivery 
under contract to the Ministry of Supply; and of propellers 
which had exhibited faults during operational flights. The 
first and the third type of testing were in the nature of research, 
but the hereditament was primarily occupied for the purpose 
of testing of the second category. Propellers arriving for test 
had to be coupled up to and then dismantled from aero-engines 
installed on the premises. Manual labour was involved in the 
whole of that procedure. Most of the company’s propellers 
were manufactured to the order of the Ministry of Supply under 
a contract which stipulated that the articles should be tested 
before delivery. Propellers found faulty were adjusted on the 
premises if possible, or, in the case of a major fault, sent elsewhere 
for rectification, in which event they were returned to the 
hereditament in question for testing again. The rating authority 
contended that the hereditament was liable to be rated because 
not occupied and used as a factory within the meaning of the 
Act of 1901 and therefore not an “ industrial hereditament ”’ 


within the meaning of the Act of 1928. The respondent 
assessment committee so determined, and Acton Borough 


Council appealed. By s. 3 of the Rating and Valuation (Appor- 
tionment) Act, 1928, an industrial hereditament is one used 
as a factory within the meaning of the Factory and Workshop 
Act, 1901, by s. 149 of which “the expression ‘ non-textile 
factory’ means ... (b) any premises wherein 

mechanical power is used in aid of the manufacturing process 
carried on there ; and (c) any premises wherein . . . any manual 
labour is exercised by way of trade or for purposes of gain in 
... the making of any article ... the altering, repairing 
. . . Of any article ; or the adapting for sale of any article...” 

Lorp GopparD, C.J., said that, as the company had to make 
the propellers to a certain specification, it was obliged to ensure 
that they accorded with that specification before parting with 
them to the Ministry. In his opinion, therefore, though the 
case was a difficult one, the testing was part of the process of 
manufacture, and the hereditament was accordingly occupied 
as a factory within the meaning of the Act of 1901, and an 
industrial hereditament within the meaning of the Act of 1928. 
Grove v. Lloyds British Testing Co., Ltd. [1931] A.C. 450, at p. 466, 
was to be distinguished on the ground that the hereditament there 
held rateable was used for testing cables by the ratepayer, who 
certified that they conformed to prescribed standards but did 
not do any work on them if they were found faulty. Appeal 
dismissed. 

APPEARANCES: Lowe, K.C., and G. D. Squibb (The Town 
Clerk, Acton); Scott Henderson, K.C., and Ramsay Willis 
(Blundell, Baker & Co.) (company); Ramsay Willis and Loots 
(H. G. Greenwood) (assessment committee). 

{Reported by R. C. Catpurn, Esq., Barrister-at-Law.] 


PROBATE, DIVORCE AND ADMIRALTY 

DIVISIONAL COURT 

CONTINUANCE AFTER DIVORCE 
Wood v. Wood 


., ahd Pearce, j. 


MAINTENANCE : 


Lord Merriman, 13th January, 1949 


Appeal from Wellington (Somerset) justices. 

In September, 1946, the justices made a maintenance order in 
favour of the respondent wife. In July, 1948, her husband, the 
appellant, was granted a decree nisi on the ground of her 
desertion. The justices refused the husband’s application to 
them to vary the maintenance order, and he now appealed. 

Lorp MERRIMAN, P.—PEaAkcE, J., agreeing—said that there 
was no doubt (see Bragg v. Bragg {[1925) P. 20) that justices had 
jurisdiction in the proper exercise of their discretion to keep alive 
an order for maintenance in favour of a wife and an order for 
custody, notwithstanding a subsequent decree of divorce. Bragg 
v. Bragg, supra, however, concerned a successful wife. No question 
had therefore arisen there of the wife’s having disentitled herself 
to all maintenance. ‘The situation was manifestly different when 
the wife was the divorced party, for through her own fault she 
was no longer able to represent herself as a wife entitled to 
maintenance except in very special circumstances. The ground 
on which the justices had refused to vary the present order was 
that the wife needed the money. Mezger v. Mezger {1937} 
P. 19, at p. 27, showed that that was not a valid ground of 
exercising discretion in a wife’s favour. It was not to be thought 
(see Kirk v. Wirk (1947), 91 Sox. J. 356; 63 T.L.R. 422) that in 
no circumstances could justices exercise their discretion by 
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keeping a maintenance order alive in favour of a divorced wife. 
It was at least arguable, although he expressed no concluded 
opinion on the matter, that if a husband were to obtain a decree 
of divorce but it were brought to the notice of the court that the 
husband had driven his wife to commit adultery, or at least had 
conduced to it, by failure to make the payments under a 
maintenance order, he would at once, under s. 178 of the 
Judicature Act, 1925, as revised by s. 4 of the Matrimonial 
Causes Act, 1937, be at mercy, and the court would not be obliged 
to pronounce a decree in his favour. Supposing that, in such a 
case, instead of asking for a compassionate allowance, as she 
might well do if the court exercised its discretion to pronounce a 
decree of divorce in the husband's favour, she decided to rely 
on the subsisting order, then, without expressing any final 
opinion about it, he (his lordship) could well imagine that it 
might be argued that the justices might very well be exercising 
a judicial discretion in keeping the maintenance order alive. 
The justices here had, however, exercised their discretion on 
wrong grounds. There was no evidence justifying them in keeping 
the order alive. Appeal allowed. 

APPEARANCES: Picard (Cridlan with him) (Jaques & Co., for 
Clarke, Willmott & Clarke, Wellington). The wife did not appear 
and was not represented. 

[Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


DivisionaAL Court 
CONDONATION: NECESSITY FOR MUTUALITY 
Cook v. Cook 
Lord Merriman, P., and Pearce, J. 21st January, 1949 

Appeal from Grimsby justices. 

The appellant and the respondent, her husband, were married 
in 1919. The husband had left the wife in 1939 and lived with 
another woman in adultery until January, 1948. The woman 
then left him, whereupon the husband, who suffered from certain 
physical disabilities, sent for his wife, who agreed to act as 
his housekeeper and returned to his house on Ist May, 
1948, in that capacity, insisting on payment for her 
services. On 14th May, 1948, she left the husband’s house 
and applicd to the justices for a maintenance order on the ground 
of the husband’s adultery and wilful neglect to maintain her. 
The justices first dismissed the complaint of adultery, holding 
that the wife had returned to the matrimonial home with full 
knowledge of the husband’s adultery, and was reinstated as 
his wife in doing so. They found as facts that she had condoned 
the adultery, and that she had left her husband on 14th May, 1948, 
without reasonable cause and against her husband’s wishes. 
They therefore refused to make an order or enter complaint. 
The wife appealed. 

Lorp MERkIMAN, P., referred to Keats v. Keats and Montezuma 
(1859), 1 Sw. & Tr. 334, at p. 357, and Henderson v. Henderson 
[1944] A.C. 49, at p. 52, and said that there was ample evidence 
to justify the wife’s assertion that she had never been received 
back as a wife at all but only as a housekeeper, and that she had 
refused to stay on unless she was paid as such. 

In Wilmot v. Wilmot (1948), 64 T.L.R. 460, the question had 
been raised whether there could be condonation if the guilty 
party did not consent to a condonation. ‘The answer to that 
question lay in the judgment which he (his lordship) had given in 
Mummery v. Mummery [1942] P. 107, at p. 109. Desertion was 
a withdrawal not from a place but from a state of things (see 
Pulford v. Pulford [1923] P. 18, at p. 21) and a resumption of 
cohabitation must mean resumption of a state of things, which 
involved the mutual intention of the spouses to set up a matri- 
monial home together again. If it was intended in Wilmot v. 
Wilmot, supra, that the mutual or bilateral element might 
not be required, then he (his lordship) dissented from. it. 
Mummery v. Mummery, supra, was authority in support of his 
view, and he intended, by now approving it, to make it, as far 
as that court was able, an authority which could be cited on the 
point. 

Justices must be guided by that passage on the present issue, 
and they must not be misled into thinking that a man who took 
his wife back merely as a housekeeper necessarily produced the 
legal result that all his past offences were condoned. 

Prarce, J., agreed. Appeal allowed. 

AppEARANCES: JT. H. K. Berry (Maude & Tunnicliffe, for 
James Young, Grimsby) ; Swanwick (Godfrey Warr & Co., for 
Jobu Barkers, Grimsby). 

{Reported by R. C. Catsurn, Esq., Barrister-at-Law.) 
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SURVEY OF THE WEEK 


HOUSE OF LORDS 
A. PRoGREsS OF BILLS 
Read First Time :— 
Twickenham Corporation Bill [H.L.] [16th March. 


Read Second Time :— 


British North America Bill [H.C.] {15th March. 


Read Third Time :— 
Wandsworth and District Gas Bill [H.L.] [15th March. 


In Committee :— 
Juries Bill [H.C.]} 
Public Works (Festival of Britain) Bill [H.C.] 
{17th March. 


Social Services (Northern Ireland Agreement) Bill {H.C.] 
[17th March. 


{17th March. 
{17th March. 


{15th March. 


Tenancy of Shops (Scotland) Bill [{H.C.} 
Water (Scotland) Bill [H.C.} 


B. DEBATES 

A motion by the MARQUESS OF READING calling attention to 
the effects of certain recent judicial decisions upon the legitimacy 
of children and a motion by Lorp BraABazon calling attention 
to some of the social problems resulting from artificial insemination 
were discussed together. The MARQuESS OF READING pointed 
out the distinction between divorce and nullity in that the latter 
held that there had been no marriage and consequently children 
born of the union were bastardised. The 1937 Act, he said, had 
introduced four new grounds for nullity, and had provided that 
in the case of two of them (unsoundness of mind and venereal 
disease) the children should remain legitimate. His lordship 
pointed out that recent decisions had shown that a child could 
be the child of the spouses although the marriage was subsequently 
annulled for wilful refusal or impotence, and instanced fecundation 
ab extva and pre-marital conception and artificial insemination 
by the husband (A.I.H.). An eminent legal authority had said 
artificial insemination by a donor (A.I.D.) constituted adultery. 
Presumably, then, the donor was liable to be cited as < 
co-responcent. It was irrational that A.I.H, should not 
constitute consummation whereas A.I.D. might be ‘adultery. 
He suggested that a Royal Commission or a departmental 
committee should be set up to investigate all these matters. 

LorD BraBazon referred to a decision of the New York State 
Supreme Court that a child born as a result of A.I.D. was 
legitimate, whereas in this country, if the donor’s identity could 
be discovered, he might be liable to maintain the child. The 
ARCHBISHOP OF CANTERBURY thought that A.I.H. was quite 
acceptable, but that A.I.D. should be made a criminal offence. 
At present the parents often made a false statement as to 
paternity in registering the child and it might be that the doctor 
involved was himself implicated in this offence of perjury. He 
cited a dictum of Lord Dunedin in Russell v. Russell to the effect 
that fecundation ab extra by a man other than the husband was 
adultery and argued that A.I.D. was therefore also adultery. 
Lord MERRIMAN thought it nonsense to say that A.I.D. 
constituted adultery. The accepted definition of adultery 
involved the parties in sexual intercourse, which was absent in 
A.I.D. At the time when the 1937 Act was being drafted he 
had tried hard to get wilful refusal made a ground of divorce, 
but it had been made a ground for nullity for reasons of 
convenience. He suggested that his proposal should now be 
adopted. He thought that the sooner the medical profession 
realised that they were rendering themselves liable to a charge 
of common law misdemeanour or conspiracy if they lent 
themselves to false statements the better. He further considered 
the doctors’ present practice of exacting an undertaking that no 
question of property was involved was futile. 

For the Government, Lorp CHORLEY said that their advisers 
did not share the view that A.I.D. constituted adultery. Neither 
did they intend to make it a criminal offence, for that would be 
to drive it underground in a vicious way and would shock many, 
since the practice had been a blessing, for instance, to war 
casualties who could not have normal intercourse. He felt that 
their lordships should await the Report of the Royal Commission 
on Population and that the courts were able to deal with many 
of the problems. Noble lords expressed dissatisfaction at this 
reply and Lorp MERRIMAN asked whether Lord Chorley was 
Suggesting that cases which had been rightly decided as the 
law stood should be wrongly decided to meet convenience. 


In reply, Viscount ADDISON said the Government would give 
full and earnest consideration to everything which had been 
said, [16th March, 


HOUSE OF COMMONS 


A. PROGRESS OF BILLS 
Read First Time :— 
National Parks and Access to the Countryside Bill [H.C.} 
{17th March. 
To make provision for National Parks and the establishment 
of a National Parks Commission; to confer on the Nature 
Conservancy and local authorities powers for the establishment 
and maintenance of nature reserves ; to make further provision 
for the recording, creation, maintenance and improvement of 
public paths and for securing access to open country and to 
amend the law relating to rights of way; to confer further 
powers for preserving and enhancing natural beauty ; and for 
matters connected with the purposes aforesaid. 
Read Second Time :— 
Housing Bill [H.C.] 
Pet Animals Bill [{H.C.} 
War Damage (Amendment) Bill [H.C.] 


{16th March. 
(18th March. 
[1Sth March. 


B. DEBATES 

In the course of his introduction of the Housing Bill on its 
second reading, Mr. Bevan said that local authorities would 
have power to lend up to 90 per cent. of £5,000 at the Public 
Works Loan Board rate of interest. The grants to owners for 
reconditioning would be followed by strict control of rents, and 
if the house was sold a portion of the grant would have to be 
returned to the local authority. Owners of tied cottages would 
get grants if they conferred on the tenants the benetit of the 
Rent Restriction Acts. The provision did not include tenancies 
tied for agriculture as distinct from those tied to a particular 
farm fi.e., the former would be automatically eligible). 
Mr. WALKER-SMITH asked whether houses for higher income 
groups were to be erected with a subsidy. He thought the 
subsidy should apply only to houses for those in economic need, 
and that the provision of meals under the Bill might enable local 
authorities to evade the Civic Restaurants Act. The Bill might 
mean that the experience of the building societies with regard 
to making advances for house purchase would be lost to the 
community. Miss JENNIE LEE urged that local authorities be 
compelled to recondition houses of historical or architectural 
value, and said that the tied-cottage provision could be evaded 
by charging a rent of less than two-thirds the rateable value. 
She thought there should be loans for reconditioning but not 
grants. Mr. Motson said the need for the Bill arose in part 
from the ill-effects of the Landlord and Tenant (Rent Control) 
Bill. Grants were needed because the’ ordinary economic 
incentives to conversion and reconditioning were being removed. 
He thought the £100 minimum was undesirable, and suggested 
that the standards of the Miles-Mitchell Report should be adopted 
in deciding whether reconditioning should be carried out. 
Mr. AcPAss said that when there was a change of tenancy of 
the farm an owner would be able to charge a higher rent for a 
reconditioned tied cottage. ViscouNTEss DAvipson regretted 
that service cottages were excepted from the grant provisions. 
If food, laundry and furniture services provided by local 
authorities were to be subsidised from the rates she thought the 
accounts should show this. Mr. Gipson thought the formula 
for calculating the subsidy on houses improved by local 
authorities should be more clearly stated. Mr. Rosperts regretted 
that almshouses held by a trust did not qualify for a grant, for 
they were aiding the National Assistance Funds. Mr. MELLISH 
drew attention to the statutory definition of overcrowding in 
s. 58 and Sched. V to the Housing Act, 1936, as a result of which 
people could be living in a deplorable condition without being 
‘ overcrowded.” To prevent tenants absconding with furniture 
bought on hire-purchase from local authorities he suggested the 
cost be included in the rent, which would be reduced when the 
furniture was paid for. 

Mr. RONALD CHAMBERLAIN regretted that the powers of 
housing associations appeared to be narrowed by the Bill. He 
also asked the Minister to look at their restrictions, in operations 
on behalf ot the working class, connected with their registration 
under s. 10 of the Prevention of Fraud Act, 1939. Mr. Mort- 
RADCLYFFE asked the Minister to make it clear to the local 
authorities that the reconditioning grant was not to be subject 
to a means test. Mr. Goocu said that if the landlord was also 
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employer the granting of a tenancy was no protection, and cited 
Long Eaton Co-operative Society v. Smith (see p. 197, ante). Mr. 
KEELING deplored that once a demolition order was made it could 
not be rescinded, and suggested this should be possible when owner, 
tenant and local authority agreed that reconditioning was possible. 
Mr. AWBERY Said that some people were of the opinion that a 
grant would not be made if the unexpired lease of the house were 
thirty, forty or fifty years, and he would like to know if a number 
of years was specified in deciding whether or not a grant should 
be made. Lieut.-Col. ELLiotr said the Government were having 
to subsidise reconditioning because present-day rents were far 
below the sums necessary to maintain the houses. He thought 
that to offer grants so fettered as these were and to refuse 
landlords any improvement at all in their basic return was an 
offer of which landlords would be totally incapable of taking 
advantage. {16th March. 
C, QUESTIONS 
Mr. SILKIN gave the following lists of Statutory Instruments 


and other official documents issued in connection with Town and 
Country Planning since the appointed day :— 


1. Statutory Instruments 

1948 No. 1436. The Town and Country Planning (Tree 
Preservation) Order Regulations, 1948. 

1948 No. 1437. The Town and Country Planning Minerals 
Direction No. 1, 1948. 

1948 No. 1459. The Town and Country Planning Delegation 
(London) Regulations, 1948. 

1948 No. 1460. The Town and Country Planning (City of 
London Applications) Direction, 1948. 

1948 No. 1461. The Town and Country Planning (Local 
Authorities’ Land: Exceptions to Section 82) Regulations, 1948. 

1948 No. 1520. The Town and Country Planning (Enforce- 
ment of Restriction of Ribbon Development Acts) Regulations, 
1948. 

1948 No. 1521. 
Regulations, 1948. 

1948 No. 1522. The Town and Country Planning (Modification 
of Mines Act) Regulations, 1948. 

1948 No. 1613. The Town and Country Planning (Control of 
Advertisements) Regulations, 1948. 

1948 No. 1766. The Town and Country Planning (Building 
Preservation Order) Regulations, 1948. 

1948 No. 1767. The Town and Country Planning (Develop- 
ment Plans) Regulations, 1948. 

1948 No. 2302. The Town and Country Planning (Develop- 
ment by Local Planning Authorities) Regulations, 1948. 

1948 No. 2822. The Claims for Depreciation of Land Values 
(Period for making Claims) Regulations, 1948. 

1949 No. 195. The Town and Country Planning (General 
Development) Amendment Order, 1949. 


The Town and Country Planning (Minerals) 


2. Memoranda 

i. Town and Country Planning Act, 
Memorandum, Part II. Notes on Sections. 

2. The Town and Country Planning (Minerals) Regulations, 
1948 and the Town and Country Planning (Modification of 
Mines Act), Regulations, 1948. Explanatory Memorandum. 

3. Town and Country Planning (Control of Advertisements) 
Regulations, 1948. Explanatory Memorandum. 

4. Memorandum on the Preservation of Trees and Woodlands 
(including model form of Tree Preservation Order). 


1947. Explanatory 


3. Statutory Instrument issued by the Lord Chancellor in connection 
with the Town and Country Planning Act, 1947 
1948 No. 2471 (L.28). The Local Land Charges (Amendment 
No. 2) Rules, 1948. 


4. Circulars and Leaflets containing explanatory matter 

Circular 53. The Coming into Operation of the Town and 
Country Planning Act, 1947, 

Circular 55. Town and Country Planning Act, 1947. 
Working. 

Circular 59. Town and Country Planning (Development 
Plans) Regulations, 1948. Statement on the preparation of 
development plans with an appendix containing notations for 
the prescribed maps. 

Circular 61. Development by Local Authorities and Statutory 
Undertakers, 


Mineral 
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Circular 62. Town and Country Planning Act, 1947—Develop- 
ment Charge on Houses for members of the Agricultural 
population. 

Circular 64. Town and Country Planning Act, 1947—Develop- 
ment Charge on Houses for members of the Agricultural 
population. (Extended arrangements.) 

Circular 67. Town and Country Planning (General Develop- 
ment) Amendment Order, 1949. 

P.R.3 Leaflet. The Town and Country Planning Act, 1947— 
Claims for exemption from Development Charge by owners of 
land ripe for development. [Free issue.] 

P.R.4 Leaflet. The Town and Country Planning Act, 1947— 
Land held for charitable purposes. [Free issue.] 


5. Memoranda issued by the Central Land Board 


S.I. A./N.R. Explanatory pamphlet on builders’ near-ripe 
land. 

House 1. Advice on buying and selling a site for building a 
house. 

House 2. Payments and development charges on single house 


plots owned on or before 1st July, 1948. 

In addition the Board have just issued a First Series of Practice 
Notes on development charges, on sale at H.M. Stationery 
Office. [17th March. 


The AtrroRNEY-GENERAL announced that the Report of the 
Committee on Leaseholds had been submitted to the Lord 
Chancellor on 14th March, but he could not say when it would be 
available to Parliament. {14th March. 


The ATTORNEY-GENERAL Said that the Government could not 
hold out any hope at present of legislation being introduced to 
deal with the recommendations of the Sixth Interim Report of 
the Law Revision Committee. He would consult the Lord 
Chancellor on the subject of reconstituting the Committee and 
designating subjects for its consideration. {14th March. 


The ATTORNEY-GENERAL said that he had no power to 
circularise justices of the peace pointing out the undesirability 
of their commenting from the bench upon the merits of any 
particular statute or expressing their unwillingness to administer 
it. His Majesty’s judges and other high authorities had made 
the matter clear from time to time and a clear enunciation of the 
principles involved was to be found in the text-books. 

(14th March. 


The ATTORNEY-GENERAL announced that the Lord Chancellor 
had accepted the recommendations of the Royal Commission on 
Justices of the Peace regarding the appointment to the 
Commission of the Peace of persons engaged in the licensing 
trade. In future they would not be barred from appointment 
solely on the ground of their occupation. The Lord Chancellor’s 
advisory committees would be free to recommend them for 
appointment if they considered them well suited after having 
due regard to the objections to such appointments noted by the 
Commission in their Report. The Lord Chancellor would take 
no action to prevent ex-officio justices acting on the ground that 
they were engaged in the licensing trade. (14th March. 


Mr. STEELE said that he was advised that, in respect of their 
statutory duties, part-time magistrates’ clerks were not under a 
contract of service and hence were self-employed persons in 
relation to those duties for the purposes of National Insurance 
contributions. If, however, such a clerk also carried on other 
functions his final classification would depend on the nature and 
scope of those functions. Discussions would be sought with 
interested bodies in the hope of establishing facts which would 
enable a final conclusion to be reached. (15th March. 


STATUTORY INSTRUMENTS 


Double Taxation Relief (Taxes on Income) (Jamaica) Order, 


1949. (S.I. 1949 No, 362.) 

Double Taxation Relief (Taxes on Income) (Barbados) Order, 
1949. (S.I. 1949 No. 358.) 

Double Taxation Relief (Taxes on Income) (Dominica) Order, 
1949. (S.I. 1949 No, 359.) 

Double Taxation Relief (Taxes on Income) (Falkland Islands) 


Order, 1949, (S.I. 1949 No. 360.) 


Double Taxation Relief (Taxes on Income) (Grenada) Order, 
1949. (S.I, 1949 No. 361.) 
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Double Taxation Relief (Taxes on Income) (Federation of 


Malaya) Order, 1949. (S.I. 1949 No. 363.) 

Double Taxation Relief (Taxes on Income) (St. Lucia) Order, 
1949, (S.I. 1949 No. 366.) 

Double Taxation Relief (Taxes on Income) (St. Vincent) Order, 
1949. (S.I. 1949 No. 367.) 

Double Taxation Relief (Taxes on Income) (Singapore) Order, 
1949. (S.I. 1949 No. 368.) 

Death Duties (Relief against Double Duty) (Federation of 
Malaya) Order, 1949. (S.I. 1949 No. 364.) 

Death Duties (Northern Ireland) (Relief against Double Duty) 
(Federation of Malaya) Order, 1949, (S.I. 1949 No. 365.) 

Death Duties (Relief against Double Duty) (Singapore) Order, 
1949, (S.I. 1949 No. 369.) 

Death Duties (Northern Ireland) (Relief against Double Duty) 
(Singapore) Order, 1949, (S.I. 1949 No. 370.) 

National Insurance (New Entrants Transitional) Regulations, 
1949, (S.I. 1949 No. 352.) 

Companies (Winding-up) Rules, 1949. (S.I. 1949 No. 330 (L.4).) 

Companies (Forms) Order, 1949. (S.I. 1949 No. 382.) 
See ante, p. 170. 


Motor Spirit (Amendment) 

No. 406.) 

These regulations exclude ambulances which are exempted 
from licence duty under the Finance Act, 1920, from the 
definition of ‘‘ private motor vehicle’ under the Motor Spirit 
Regulations, 1948. 

Heather and Grass Burning (England and Wales) Regulations, 

1949, (S.I. 1949 No. 386.) 

These regulations prohibit burning of rough grass and heather 
between 31st March and 1st November except under licence 
from the Minister of Agriculture. Conditions are laid down for 
burning in other periods of the year, and pleasure gardens, 
private gardens and allotments are excluded from the regulations. 
Order, 1949. 


Regulations, 1949, (S.I. 1949 


Aliens (Release from Actual Military Service) 
(S.I. 1949 No, 399.) 


PARLIAMENTARY PUBLICATIONS 


Merchant Shipping (Safety Convention) Bill. (House of Commons 

Bills, Session 1948-9, No. 93.) 

National Parks and Access to the Countryside Bil!. 

of Commons Bills, Session 1948-9, No. 96). 

The general objects of this Bill have been set out elsewhere 
(see p. 190). Inter alia, it enables local planning authorities to 
acquire land compulsorily for the purpose of providing catering 
and other facilities in a National Park ; the Nature Conservancy 
can acquire land compulsorily for its purposes in default of 
agreement ; quarter sessions is empowered to decide disputes as 
to the existence of rights of way; the county borough and 
county district councils, in default of agreement, will have power 
to make orders creating new public paths; new and existing 
public paths will be repairable by the inhabitants at large ; and 
the presumption of dedication will arise after twenty years’ 
public user instead of forty as at present. Local planning 
authorities may secure access to open country by making Access 
Orders and persons who comply with regulations will not be 
liable as trespassers, provided they did not break in; compensa- 
tion is payable to those whose land is depreciated in value by the 
making of an Access Order. The National Parks Commission is 
given power to designate areas as being “ areas of outstanding 
beauty,” giving itself power to preserve and enhance their 
beauty. 

Public Bodies (Admission of Press) Bill. 

Bill, Session 1948-9, No. 60.) 

This private members’ Bill seeks to give the’Press access to 
the mectings of, among others, committees of local authorities, 
Executive Councils set up under the National Health Service 
Act, 1946, and the Gas and Electricity Consultative Councils. 


(House 


(House of Commons 





Wills and Bequests 
Col. A. H. Mellows, solicitor, of Peterborough, left £38,208, 
net personalty £30,716. 
Mr. H. Garland Wells, solicitor, of Bracknell, left £103,083. 
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AUTOMATIC DIVORCE 


A BriTIsH United Press cable from the American State of Nevada 
recounts a spirited attempt to secure more speedy divorce. A 
Bill has been introduced into the State Legislature providing for a 
machine to register, by means of a time-clock punching device, 
the forty-two days’ residence required of petitioners by the law 
of the State. ‘‘ On the forty-second day a green light on the 
machine would flash: the divorce-seeker would insert 100 
silver dollars, and out would pop a signed and sealed divorce 
decree.” 

This highly suggestive proposal should be noted by legislative 
reformers of the marital laws in this country. Mechanical 
progress in the last few years has been so rapid that no insuperable 
difficulty should be presented to the installation of a similar 
machine which would deal effectively with the matters now 
required to be laboriously put before the court in oral evidence. 
Robots and electronic brains are not yet in mass production, but 
one or two machines should serve for the time being and, coupled 
with a dictagraph attachment, should be adequate to polish off 
a large proportion of the undefended cases, to the great economy 
of the time of the learned judges and commissioners, counsel and 
solicitors. 

If the new system could be given legislative approval and 
tried out for a few months on those straightforward cases where 
none of the statutory bars arises for consideration, extensions 
would always be possible by close collaboration between the 
lawyers and the scientists. Looking into the future one envisages 
the divorce machine as a large apparatus fitted with keyboards 
and stops like an organ, and crowned with a row of coloured 
light-bulbs. The particulars now contained in the petition 
would be “ fed’”’ into the machine by depressing the first row 
of lettered keys; the petitioner wouid then pull out the 
appropriate stops labelled ‘ Collusion,” ‘“‘ Connivance,’”’ and 
‘“Condonation,”” and proceed to make, on the second keyboard, 
his observations under each head. A red light would, of course, 
appear in response to the stops representing these absolute bars, 
changing perhaps to amber and subsequently to green as the 
petitioner tapped out his story of revival, concealment on the 
part of the respondent, fraud and other matters on which he 
relied for relief. 

A special Discretion Diapason would take the place of the present 
discretion statement ; this should show a lurid violet light in all 
such cases until, on the completion of the keyboard story, the 
change to green or red indicated that discretion had been 
exercised or refused. A decree nisi or an order for dismissal would 
be obtainable after the insertion of the prescribed fee in coin and 
the pulling out of the appropriate tray. 

Defended cases might cause a little more difficulty, but the 
resources of applied science are inexhaustible, and no more would 
be necessary than a further application of inventive ingenuity. 
A small cubicle could be provided for each df the parties and his 
or her witnesses, like those in use at gramophone auditions, and 
the apparatus in each cubicle would of course be connected with 
the central instrument. The clumsy and long-winded device of 
cross-examination would be supplanted by the incorporation in 
the instrument of a lie-detector, or perhaps (as a further refine- 
ment) the machine could be so constructed as to enable each party 
to set his appropriate section in motion only by the oral 
absorption from a fitted pipette of a “ truth drug ”’ (pleasantly 
flavoured) such as is alleged to have been employed at some of the 
recent trials in Eastern Europe. 

Once these machines are in general use there is no reason why 
the mechanism of divorce should retain its present austerity ; 
many amenities might be introduced to put the parties into a 
comfortable frame of mind. Collaboration with the Arts Council 
might well be sought to enable the parties (especially in defended 
causes) to beguile the tedium of waiting while the inexorable 
machine was digesting the relevant data. A_ loudspeaker 
attachment could accompany the _ petitioner’s recital with 
Beethoven’s Appassionata Senata, Tchaikowsky’s Pathetic 
Symphony, the Liebestod from Wagner’s Tristan and Isolde 
or extracts from Benjamin Britten’s Rape of Lucrece, according to 
circumstances ; a particularly complicated case would call 
perhaps for Elgar’s Enigma Variations, and a petition based on 
desertion tor Haydn’s Farewell Symphony. And, of course, the 
accompaniment to the grant of the decree nisi should invariably 
be the Lohengrin Wedding March, transposed into the relative 
minor key. 
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NOTES AND NEWS 
Honours and Appointments 
Mr. J. D. Topp has been appointed Registrar of Companies, 
and Mr. A. T. Rusy Assistant Registrar of Companies and 
Assistant Registrar of Business Names, with effect from 


21st February. 

Mr. ANDREW CraiG, Solicitor and Town Clerk of Peterhead, 
has been appointed Secretary and Treasurer of the East 
Aberdeenshire Hospitals Group. 

Mr. A. L. MARGERISON, Solicitor in the Town Clerk’s Depart- 
ment of Sheffield, has been appointed Deputy Town Clerk of 
Swindon. He was admitted in 1937. 

The Colonial Office announces the following appointments : 


Mr. E. A. N. FFOULKES-CRABBE, District Magistrate, Gold 
Coast; Mr. C. B. O’BEIRNE, Magistrate, Nigeria; Mr. H. 


SHEPHERD, Legal Officer, Federation of Malaya; and Mr. K. G. 
BENNETT, Solicitor-General, Nyasaland. 


Personal Notes 


Mr. Oscar IF. Gloster, solicitor, of Birmingham, has been 
elected an Alderman of the Birmingham City Council. 


Mr. H. Lawrence Spear, solicitor and former deputy Lord 
Mayor of Plymouth, celebrated his seventieth birthday on 
2nd March. 


Miscellaneous 

All holdings of pre-war Polish bearer sterling securities issued 
in Poland by organisations other than the Polish State must be 
registered before 31st March, 1949, with the Polish Consulate- 
General, 52/54, Queen Anne Street, London, W.1, in accordance 
with the Polish Decree of 3rd February, 1947, if the validity of 
such holdings is to be preserved. Unless this has already been 
done these holdings should be notified for registration to the 
Polish Consulate-General, to the A.E.P.D., 32, Warwick Street, 
W.1, and if the holding consists of bonds issued in Poland and 
guaranteed by the Government of Poland or by a Polish 
municipality particulars should be sent also to the Secretary of 
the Negotiating Committee for Polish State Commercial Debts, 
c/o Export Credits Guarantee Department, 54, Gracechurch 
Street, E.C.3 (telephone Man. 0914), at the earliest possible date. 

Attention is drawn to the fact that grants are available from 
the Eton War Memorial Fund to provide substantial assistance 
towards the Eton education of sons of Old Etonians who lost 
their lives in the war. It is thought that some widows of Old 
Etonians may not be aware of their right to apply for assistance, 
and the object of this statement is to bring the matter to their 
notice either directly or through any relations or friends who 
may read it. Grants are also available in approved cases of need 
for the sons or grandsons of all Old Etonians, preferably those 
who served in the war. Applications should be made in all cases 
to The Hon. Secretary, Eton War Memorial Fund (1943), 10, Old 
Jewry, London, E.C.2. 


SOCIETIES 

The annual general meeting of the BLACKBURN INCORPORATED 
Law AssociATION was held on 10th March. Mr. C. S. Robinson, 
O.B.E., was elected President in succession to Mr. L. C. King- 
Wilkinson, and Mr. F. G. Howarth and Mr. J. W. Hollows were 
re-elected Hon. Treasurer and Hon. Secretary respectively. 

Membership of the MAGISTRATES GOLFING SOCIETY is now 
open to Clerks of the Peace of Counties and of County Boroughs 
and also to Clerks to the Justices at Petty Sessional Divisions. 
The entrance fee is 10s., and the annual subscription 10s. 
Applications for membership and for further details should be 
made to the Captain and Honorary Secretary, H. Cairn Hogbin, 
Esq., J.P., Westwood, Elgin Road, Bournemouth, Hants. 

The annual dinner of the Roya INstiruTION OF CHARTERED 
SURVEYORS was held at Grosvenor House on 15th March. The 
guests included Sir Alan Gillett, the President of The Law Society. 

A meeting of the Unirep Law Society was held in the 
Barristers’ Refreshment Room, Lincoln’s Inn, on Monday, 
21st March. The motion ‘‘ That pedestrians and cyclists should 
be subject to greater control on the highway in the interest of 
public safety ’’ was carried by eight votes to seven, the chairman 
having exercised his casting vote. 
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PRACTICE DIRECTION 
(CHANCERY DIVISION) 
APPEALS UNDER THE GUARDIANSHIP OF INFANTS AcTs 1886 
AND 1925 
The Hon. Mr. Justice Romer has given the following directions 
which supersede the Practice Direction [1948] W.N. 232. 
Notices of Appeal under the above-mentioned Acts from a 
decision of a Court of Summary Jurisdiction are to be intituled, 
as nearly as may be appropriate, in the form following :— 
“IN THE HIGH COURT OF JUSTICE. 
Chancery Division. 
Mr. Justice Romer. 
IN THE MATTER of A.B. an Infant 


and 
IN THE MATTER of an Appeal from an Order 
dated the day of 19 of the 
Justices of the Petty Sessional Division of 
in the County of 
and 


IN THE MATTER of the Guardianship of Infants 
Acts, 1886 and 1925.” 

The Notice must comply with rule 34 (2) of Order 59 of the 
Rules of the Supreme Court and must be served and the Appeal 
entered as provided by rule 34 (3) and (4) of that Order. 

Within ten days of the service of the Notice of Appeal the 
Solicitors on each side are to notify the Cause Clerk whether or 
no they desire to adduce further evidence on the hearing of the 
Appeal. If either party does so desire, an appointment will be 
given for the Solicitors (not Counsel) to attend the Judge to 
obtain his directions on the matter. On this appointment the 
Solicitors must be prepared to indicate in outline what further 
evidence it is desired to adduce, whether it is to be oral or by 
affidavit, and why it was not given before the Justices. 

A date for the hearing of the Appeal will normally be fixed 
when the Solicitors are before the Judge. 

It is the duty of the Appellant’s Solicitors to notify the 
Respondent parent’s Solicitors (or such Respondent if in person) 
of this direction upon service of the Notice of Appeal. 

If neither party desires to adduce further evidence, the date 
fixed for the hearing of the Appeal will be notified to the Solicitors 
for the parties on application to the Judge’s clerk. 

W. S. JONES, 
Chief Registrar. 


OBITUARY 


Mr. H. W. CHINN 
Mr. Harold William Chinn, formerly an assistant solicitor 
with the Great Western, the London and South-Western, and 
the Southern Kailways, died on 14th March, at Tunbridge Wells, 
He was admitted in 1896. 


, Mr. E. S. DAVIES 
Mr. Ernest Seymour Davies, partner in the firm of Davies 
and Jackson, solicitors, of Stockport, died on 4th March, aged 
fifty-nine. He was admitted in 1923. 
Mr. A. NEILL 
Mr. Archibald Neill, solicitor, of Manchester, died on 17th 
March, aged ninety. He was admitted in 1881. 


Mr. D. E. STEPHENS 

Mr. David Evan Stephens died recently at  Ferryside, 
Carmarthenshire, aged eighty-six. Mr. Stephens was for thirty-six 
years Kegistrar of Carmarthen, Llandilo and Ammanford County 
Courts until his retirement in 1946. 

Sirk F. WILTSHIRE 

Sir Frank Wiltshire, Town Clerk of Birmingham from 1919 to 
1946 and President of the Birmingham Law Society from 1935 
to 1937, died on 19th March at Cranleigh, Surrey, aged sixty- 
seven. Sir Frank, who was admitted in 1908, received the 
honorary freedom of the City of Birmingham in 1947, the first 
local government official to be so honoured. 


16th March, 1949. 


aged seventy-seven. 
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